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UPDATE ON BGH TRANSACTION   
 

 
24 September 2020: Village Roadshow Limited (ASX: VRL) (“VRL”) refers to its 
announcement of 7 August 2020 that it had entered into an Implementation Agreement1 
with an entity owned by funds managed by BGH Capital Pty Ltd (“BGH”), under which BGH 
undertakes to acquire control of VRL by way of two alternative but concurrent  schemes of 
arrangement (each, “Scheme of Arrangement” or “Scheme”) (together, the “BGH 
Transaction”).  
 
Mittleman Investment Management, LLC, a substantial shareholder in VRL, has requested 
documents in connection with the BGH Transaction.  VRL is in discussions with Mittleman in 
relation to its request. 
 
The purpose of this announcement is to provide an update on the status of the BGH 
Transaction.   
 
Draft Scheme Booklet 
 
As foreshadowed in the 7 August 2020 announcement, VRL intends to dispatch a Scheme 
Booklet to VRL shareholders containing information relating to each Scheme of Arrangement 
and both transaction structures as well as an Independent Expert's Report on whether each 
Scheme of Arrangement is in the best interests of VRL shareholders. 
 
The draft Scheme Booklet has been lodged with ASIC for its statutory review. 
 
The first court hearing for VRL to seek orders for convening the Scheme Meetings and the 
dispatch of the Scheme Booklet is scheduled for 10.15am (Melbourne time) on 9 October 
2020 at the Federal Court of Australia (Victoria registry).  
 
Scheme and Ancillary Documents 
 
Agreed forms of the Schemes of Arrangement and deeds poll for both Schemes are attached 
to this announcement. Shareholders should note that these documents may change as a 
result of the ASIC and Court review process.   
 
Also attached are each of the Subscription Agreement, Positive Sale Agreement and VRC 
Principals Share Sale Agreements that are referred to in the Implementation Agreement.  
 
 
 
 

                                                           
1 Capitalised terms have the meaning given to them in the Implementation Agreement, unless 
otherwise defined in this document.  
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Timetable  
 
The projected timetable for the BGH Transaction is as follows:  
 

Event Date 

First Court Date Fri, 9 October 2020 

Explanatory Booklet registered with ASIC Mon, 12 October 2020 

Dispatch Explanatory Booklet to VRL Shareholders   Wed, 21 October 2020 

Structure A Scheme Meeting and Structure B Scheme 
Meeting   

Thurs, 26 November 2020    

Second Court Date Fri, 4 December 2020 

Effective Date – lodge office copy of Court order 
approving either the Structure A Scheme or the Structure 
B Scheme with ASIC 

Mon, 7 December 2020 

Structure A Scheme Record Date/Structure B Scheme 
Record Date  

Wed, 9 December 2020 

Implementation Date Wed, 16 December 2020 

 
All dates and times in the timetable are indicative only and, among other things, are subject 
to change without notice as well as all necessary approvals arising from the Court and the 
ASIC review process.   
 
VRL will keep the market informed of any material developments with respect to the BGH 
Transaction in accordance with its continuous disclosure requirements.  
 
This announcement has been authorised by the VRL Board. 
 
For more information: 
 
Simon Phillipson 
Company Secretary 
+61 3 9281 1000 
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 Details 

This scheme of arrangement is made under section 411 of the Corporations Act 2001 (Cth). 

 

Between the parties 

 

Village Roadshow Limited ABN 43 010 672 054 of Level 1, 500 Chapel Street, South Yarra, VIC 3141 

(VRL) 

 

and 

 

Each Scheme Shareholder 

 



MinterEllison | Ref:   JJS BFO KXT 1283633 

Agreed terms 

1. Defined terms & interpretation 

1.1 Definitions 

In this Scheme, unless the context requires otherwise: 

ASIC means the Australian Securities and Investments Commission. 

ASX means ASX Limited ACN 008 624 691, or as the context requires or permits, the financial 

market known as the Australian Securities Exchange operated by it. 

Australian Theatres Joint Venture means the joint venture established and operated pursuant 

to the joint venture agreement dated 26 May 1989, as varied from time to time, between Village 

Cinemas Australia Pty Ltd, The Greater Union Organisation Pty Ltd and Birch, Carroll & Coyle 

Limited. 

Border Uplift Event means the event where:  

(a) at 12 noon (Brisbane time) on 15 October 2020, there are no border control measures 

imposed by the Queensland Government prohibiting any person from New South Wales 

from entering Queensland; and 

(b) at 12 noon (Brisbane time) on 31 October 2020, there are no border control measures 

imposed by the Queensland Government prohibiting any person from Victoria from 

entering Queensland. 

BGH means BGH Capital Pty Ltd ACN 617 836 982. 

BidCo means VRG Bidco Pty Limited ACN 642 862 422. 

Business Day means a day that is not a Saturday, Sunday or a public holiday or bank holiday in 

Victoria, Australia. 

Cash Consideration means $2.20, unless: 

(a) if the Cinema Uplift Event occurs but neither the Theme Parks Uplift Event nor the Border 

Uplift Event occurs, in which case it means $2.28; 

(b) if the Theme Parks Uplift Event occurs, but neither the Cinema Uplift Event nor the Border 

Uplift Event occurs, in which case it means $2.32; 

(c) if the Border Uplift Event occurs but neither the Cinema Uplift Event nor the Theme Park 

Uplift Event occurs, in which case it means $2.25;  

(d) if both the Cinema Uplift Event and the Border Uplift Event occur, but the Theme Park 

Uplift Event does not occur, in which case it means $2.33; 

(e) if both the Theme Park Uplift Event and the Border Uplift Event occur, but the Cinema 

Uplift Event does not occur, in which case it means $2.37;  

(f) if both the Cinema Uplift Event and the Theme Parks Uplift Event occur, but the Border 

Uplift Event does not occur, in which case it means $2.40; or 

(g) if all of the Cinema Uplift Event, the Theme Parks Uplift Event and the Border Uplift Event 

occur, in which case it means $2.45, 

for each Scheme Share. 

Cinema Business Locations means the cinema sites operated by: 

(a) the VRL Group (including sites under the Australian Theatres Joint Venture); and 

(b) each of The Greater Union Organisation Pty Ltd and Birch, Carroll & Coyle Limited under 

the Australian Theatres Joint Venture. 
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Cinema Uplift Event means the event where: 

(a) the majority of the Cinema Business Locations; and 

(b) the Cinema Business Locations that have previously contributed to at least 75% of the 

revenue derived from the total Cinema Business Locations by reference to the financial 

year ended 30 June 2019 as specified in a list previously agreed by VRL and BidCo, 

are open to the public for a period of 5 Business Days ending at 4pm on the day that is 2 

Business Days prior to the Proxy Cut-Off Date (disregarding temporary closures for cleaning or 

analogous purposes in accordance with the requirements of any Governmental Agency), and the 

relevant requirements of clause 5.3 of the Implementation Date have been met. 

CHESS means the clearing house electronic subregister system of share transfers operated by 

ASX Settlement Pty Limited ABN 49 008 504 532. 

CHESS Holding has the meaning given in the Settlement Rules. 

Corporations Act means the Corporations Act 2001 (Cth). 

Court means the Federal Court of Australia (Victoria registry) or such other court of competent 

jurisdiction under the Corporations Act agreed in writing between VRL and VRC. 

Deed Poll means the Structure A Scheme Deed Poll dated [#] 2020 executed by VRL, VRC and 

HoldCo under which VRC and HoldCo among other things covenant in favour of the Scheme 

Shareholders to perform the actions attributed to them respectively under this Scheme.  

Delivery Time means, in relation to the Second Court Date, two hours before the commencement 

of the hearing or, if the commencement of the hearing is adjourned, two hours before the 

commencement of the adjourned hearing, of the Court to approve this Scheme in accordance with 

section 411(4)(b) of the Corporations Act. 

Effective means the coming into effect under section 411(10) of the Corporations Act of the order 

of the Court made under section 411(4)(b) of the Corporations Act in relation to this Scheme. 

Effective Date means the date on which this Scheme becomes Effective. 

Election means an election by a VRL Shareholder to receive either: 

(a) in relation to 50% of their Scheme Shares, Scheme Consideration in the form of HoldCo 

Shares and in relation to the remainder of their Scheme Shares, Scheme Consideration in 

the form of cash (such Election, Partial Election); or  

(b) in relation to 100% of their Scheme Shares, Scheme Consideration in the form of HoldCo 

Shares (such Election, Maximum Election).  

Election Date means 5.00pm on the date that is three clear Business Days before the date of the 

Scheme Meeting. 

Election Form means a form issued by VRL for the purposes of a VRL Shareholder making an 

Election. 

End Date means the 'End Date' determined in accordance with the Implementation Agreement.  

Excluded Shareholder means: 

(a) VRC; or 

(b) a VRC Principal.  

Foreign Scheme Shareholder means a Scheme Shareholder whose Registered Address is a 

place outside of:  

(a) Australia or its external territories; and 

(b) any other jurisdictions as may be agreed in writing by VRL and HoldCo, 
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(unless HoldCo determines (in its absolute discretion), that HoldCo is permitted to allot and issue 

HoldCo Shares to that Scheme Shareholder under this Scheme by the laws of that place either 

unconditionally or after compliance with conditions that HoldCo considers are not unduly onerous 

or impracticable). 

Governmental Agency means, whether domestic or foreign, any government or representative 

of a state or federal government or any governmental, semi-governmental, administrative, fiscal, 

regulatory or judicial body, department, commission, authority, tribunal, agency, competition 

authority or entity and includes any minister, ASIC, ASX, the Takeovers Panel, the Foreign 

Investment Review Board and any regulatory organisation established under statute or any stock 

exchange or financial market. 

HoldCo means VRG Holdco Limited ACN 642 854 313. 

HoldCo Share means an ordinary fully paid share in the capital of HoldCo issued on terms of 

issue including those set out in the HoldCo Shareholders' Deed. 

HoldCo Shareholders' Deed means the document titled Shareholders' Deed in relation to 

HoldCo dated [#] 2020 between HoldCo, the BGH Shareholders, the Participating Shareholders 

and the Other Shareholders (in each case as defined in the HoldCo Shareholders' Deed).   

Implementation Agreement means the Implementation Agreement dated 6 August 2020 

between VRL, VRC, HoldCo and BidCo. 

Implementation Date means the fifth Business Day after the Record Date or such other Business 

Day after the Record Date agreed to in writing between the relevant parties to the Implementation 

Agreement. 

Issuer Sponsored Holding has the meaning given in the Settlement Rules. 

Listing Rules means the official listing rules of ASX as amended from time to time. 

Market Integrity Rules means any rules made by ASIC under section 798G of the Corporations 

Act that apply to ASX or any other prescribed financial market on which VRL Shares are quoted. 

Nominee has the meaning given in the HoldCo Shareholders' Deed.  

Nominee Deed has the meaning given in the HoldCo Shareholders' Deed.  

Proxy Cut-Off Date means the last day on which proxies must be lodged for the Scheme 

Meeting. 

Record Date means 7.00pm on the second Business Day after the Effective Date or such other 

time and date agreed to in writing between VRL and BidCo. 

Registered Address means, in relation to a VRL Shareholder, the address shown in the Share 

Register as at the Record Date. 

Regulatory Authority means: 

(a) any government or governmental, semi-governmental, administrative, monetary, fiscal or 

judicial body, tribunal, agency or entity; 

(b) a minister, department, office, commission, delegate, instrumentality, agency, board, 

authority or organisation of any government; or 

(c) any regulatory organisation established under statute,  

in Australia whether federal, state, territorial or local. 

Scheme means this scheme of arrangement under Part 5.1 of the Corporations Act between VRL 

and the Scheme Shareholders, subject to any alterations or conditions that are: 

(a) agreed to in writing by VRL, VRC and BidCo, and approved by the Court; or 
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(b) made or required by the Court under section 411(6) of the Corporations Act and agreed to 

by VRL and BidCo, 

but does not include the HoldCo Shareholders' Deed. 

Scheme Consideration in respect of a Scheme Shareholder means: 

(a) if: 

(i) the Scheme Shareholder is not a Foreign Scheme Shareholder and has made a 

valid Election on or before the Election Date; and 

(ii) the total number of Scheme Shares in respect of which Scheme Shareholders 

who are not Foreign Scheme Shareholders in aggregate have made valid 

Elections on or before the Election Date equals or exceeds the Share Floor but 

does not exceed the Share Cap, 

then: 

(iii) if the Scheme Shareholder has made a Partial Election then, subject to 

paragraphs (b) and (c):  

(A) one HoldCo Share for each Scheme Share held by the Scheme 

Shareholder in accordance with the Scheme Shareholder's Election; and  

(B) the Cash Consideration multiplied by every Scheme Share held by the 

Scheme Shareholder that is not covered by the Scheme Shareholder's 

Election; or 

(iv) if the Scheme Shareholder has made a Maximum Election, then, subject to 

paragraphs (b) and (c), one HoldCo Share for each Scheme Share held by the 

Scheme Shareholder; 

(b) if: 

(i) the Scheme Shareholder is not a Foreign Scheme Shareholder and has made a 

valid Election on or before the Election Date; and 

(ii) the total number of Scheme Shares in respect of which Scheme Shareholders 

who are not Foreign Scheme Shareholders in aggregate have made valid 

Elections exceeds the Share Cap, 

then: 

(iii) one HoldCo Share for the number of Scheme Shares calculated as: 

(B/A) x C, 

where: 

A = the number of Scheme Shares in respect of which Scheme Shareholders 

in aggregate have made valid Elections to receive HoldCo Shares on or 

before the Election Date; 

B = the Share Cap; and 

C = if the Scheme Shareholder: 

(a) has made a Partial Election, the number of Scheme Shares in 

respect of which the Scheme Shareholder has made an Election to 

receive HoldCo Shares; or  

(b) has made a Maximum Election, the number of Scheme Shares 

held by the Scheme Shareholder; and 

(iv) the Cash Consideration for each of the Scheme Shares held by the Scheme 

Shareholder less the number of Scheme Shares held by the Scheme Shareholder 

in respect of which HoldCo Shares are to be issued as calculated in accordance 

with paragraph (b)(iii); or 

(c) if: 

(i) the Scheme Shareholder is a Foreign Scheme Shareholder or has not made a 

valid Election on or before the Election Date; or 
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(ii) either: 

(A) the total number of Scheme Shares in respect of which Scheme 

Shareholders who are not Foreign Scheme Shareholders in aggregate 

have made valid Elections to receive HoldCo Shares on or before the 

Election Date is less than the Share Floor; or 

(B) Scheme Shareholders in aggregate have not made valid Elections to 

receive HoldCo Shares on or before the Election Date for any HoldCo 

Shares,  

the Cash Consideration for every Scheme Share held by the Scheme Shareholder. 

Scheme Meeting means the meeting of VRL Shareholders (other than Excluded Shareholders) 

ordered by the Court to be convened under section 411(1) of the Corporations Act to consider and 

vote on this Scheme and includes any meeting convened following any adjournment or 

postponement of that meeting. 

Scheme Share means a Share on issue as at the Record Date other than any Share then held by 

an Excluded Shareholder.  

Scheme Shareholder means a person who holds one or more Scheme Shares. 

Second Court Date means the first day on which an application made to the Court for an order 

under section 411(4)(b) of the Corporations Act approving this Scheme is heard or scheduled to 

be heard or, if the application is adjourned for any reason, means the date on which the adjourned 

application is heard or scheduled to be heard. 

Settlement Rules means the ASX Settlement Operating Rules. 

Share Cap means 29,287,889 VRL Shares. 

Share Floor means 9,762,630 VRL Shares. 

Share Register means the register of members of VRL maintained in accordance with the 

Corporations Act. 

Structure A Ancillary Agreements have the meaning given to that term in the Implementation 

Agreement.  

Subscription Agreement has the meaning given to that term in the Implementation Agreement. 

Theme Parks Uplift Event means an event where the Warner Bros. Movie World and Sea World 

theme parks are open to the public on the day that is 3 Business Days prior to the Scheme 

Meeting and are  open to the public for a period of 5 Business Days ending at 4pm on the day that 

is 2 Business Days prior to the Proxy Cut-Off Date (disregarding temporary closures for weather 

related events, cleaning or analogous purposes in accordance with the requirements of any 

Governmental Agency), and the relevant requirements of clause 5.3 of the Implementation 

Agreement have been met.   

Trust Account means an Australian dollar denominated trust account operated by VRL as 

trustee for the benefit of Scheme Shareholders. 

VRC means Village Roadshow Corporation Pty Ltd ABN 89 004 318 610. 

VRC Principals means Robert Kirby, Graham Burke and John Kirby and includes a closely 

related party of any of them but does not include VRC.  

VRL Registry means Computershare Investor Services Pty Ltd ACN 078 279 277 or any 

replacement provider of share registry services to VRL. 

VRL Share means an issued fully paid ordinary share in the capital of VRL. 

VRL Shareholder means a person who is registered in the register maintained by VRL under 

section 168(1) of the Corporations Act as a holder of one or more VRL Shares.  
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VRL Shareholders' Deed has the meaning given to the term "Structure B Shareholders 

Agreement" in the Implementation Agreement.  

 

1.2 Interpretation 

Headings are for convenience only and do not affect interpretation. The following rules apply 

unless the context requires otherwise. 

(a) The singular includes the plural, and the converse also applies.  

(b) A gender includes all genders. 

(c) If a word or phrase is defined, its other grammatical forms have a corresponding meaning. 

(d) A reference to a person, corporation, trust, partnership, unincorporated body or other 

entity includes any of them. 

(e) A reference to a clause or schedule is a reference to a clause of or schedule to this 

Scheme. 

(f) A reference to an agreement or document (including a reference to this Scheme) is to 

the agreement or document as amended, supplemented, novated or replaced, except to 

the extent prohibited by this Scheme or that other agreement or document, and includes, 

except to the extent this Scheme expressly provides otherwise the recitals, schedules and 

annexures to that agreement or document. 

(g) A reference to a party to this Scheme or an agreement or document includes the party's 

executors, administrators, successors, permitted substitutes and permitted assigns (and, 

where applicable, the party's legal personal representatives). 

(h) A reference to legislation or to a provision of legislation includes a modification or re-

enactment of it, a legislative provision substituted for it and a regulation or statutory 

instrument issued under it. 

(i) A reference to conduct includes an omission, statement or undertaking, whether or not in 

writing. 

(j) A reference to an agreement includes any undertaking, deed, agreement and legally 

enforceable arrangement, whether or not in writing, and a reference to a document 

includes an agreement (as so defined) in writing and any certificate, notice, instrument 

and document of any kind. 

(k) A reference to dollars or $ is to Australian currency.  

(l) All references to time are to Melbourne, Australia time. 

(m) Mentioning anything after includes, including, for example, or similar expressions, does 

not limit what else might be included. 

(n) A word or expression defined in the Corporations Act has the meaning given to it in the 

Corporations Act. 

(o) A reference to a person includes a natural person, partnership, body corporate, 

association, governmental or local authority or agency or other entity. 

1.3 Business Day 

Where the day on or by which any act, matter or thing under this Scheme is to be done is not a 

Business Day, that act, matter or thing must be done on or by the next Business Day. 

1.4 Listing requirements included as law 

A listing rule or operating rule of a financial market and a Market Integrity Rule will be regarded as 

a law and a reference to legislation (as appropriate), and a reference to such a rule is to be taken 

to be subject to any waiver or exemption granted to the compliance of those rules by a party. 
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2. Preliminary 

2.1 VRL 

(a) VRL is a public company limited by shares, registered in Victoria and admitted to the 

official list of ASX. 

(b) The VRL Shares are officially quoted on ASX. As at the date of the Implementation 

Agreement 195,252,595 VRL Shares were on issue which are officially quoted on ASX. 

2.2 VRC and HoldCo 

(a) VRC is a proprietary company limited by shares registered in Victoria. 

(b) HoldCo is a public company limited by shares registered in Victoria. 

(c) HoldCo is ultimately controlled by BGH and has been established for the purpose of the 

transactions under the Implementation Agreement. From the date of its incorporation to 

the date of the Implementation Agreement, HoldCo has not conducted any business and 

holds no material assets except for executing the Structure A Ancillary Agreements and 

the VRL Shareholders' Deed.  

2.3 General 

(a) VRL, VRC and HoldCo have agreed by executing the Implementation Agreement to 

implement this Scheme subject to the terms and conditions of this Scheme. 

(b) This Scheme attributes actions to VRC and HoldCo but does not itself impose an 

obligation on them to perform those actions, as VRC and HoldCo are not a party to this 

Scheme. VRC and HoldCo have agreed, by executing the Deed Poll, to perform the 

actions attributed to them respectively under this Scheme (including the provision of the 

Scheme Consideration to the Scheme Shareholders subject to the terms and conditions of 

this Scheme) and (in the case of HoldCo) that it will procure that BidCo performs the 

obligations contemplated of it under the Structure A Ancillary Agreements. 

2.4 Consequence of this Scheme becoming Effective 

If this Scheme becomes Effective: 

(a) HoldCo will provide or procure the provision of the component of the Scheme 

Consideration that comprises HoldCo Shares to Scheme Shareholders in accordance with 

this Scheme;   

(b) subject to BidCo complying with its obligations under the Subscription Agreement (which 

HoldCo will procure), VRC will provide or procure the provision of the component of the 

Scheme Consideration that comprises Cash Consideration in accordance with this 

Scheme; and 

(c) all the Scheme Shares, together with all rights and entitlements attaching to the Scheme 

Shares at the Implementation Date, will be transferred to VRC, and VRL will enter VRC in 

the Share Register as the holder of the Scheme Shares with the result that VRL will 

become a wholly-owned subsidiary of VRC. 

3. Conditions 

(a) This Scheme is conditional on, and will have no force or effect until, the satisfaction of 

each of the following conditions precedent: 

(i) all the conditions precedent in clause 3.1 of the Implementation Agreement (other 

than the condition in clause 3.1(i) of the Implementation Agreement (Court 

approval)) having been satisfied or waived in accordance with the terms of the 

Implementation Agreement by no later than the Delivery Time on the Second 

Court Date; 
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(ii) neither the Implementation Agreement nor the Deed Poll having been terminated 

in accordance with their terms by no later than the Delivery Time on the Second 

Court Date; 

(iii) approval of this Scheme by the Court under section 411(4)(b) of the Corporations 

Act, including with any alterations made or required by the Court under 

section 411(6) of the Corporations Act as are agreed to in writing by VRL and 

VRC;  

(iv) such other conditions imposed by the Court under section 411(6) of the 

Corporations Act, as are agreed to in writing by VRL, VRC and HoldCo, having 

been satisfied; and 

(v) the orders of the Court made under section 411(4)(b) (and if applicable section 

411(6)) of the Corporations Act approving this Scheme coming into effect, 

pursuant to section 411(10) of the Corporations Act, on or before the End Date (or 

any later date VRL, VRC and HoldCo agree in writing). 

(b) The satisfaction of the conditions referred to in clause 3(a) of this document is a condition 

precedent to the operation of clauses 4.2 and 5. 

4. Implementation 

4.1 Lodgement of Court orders 

Subject to the Listing Rules, VRL must lodge with ASIC office copies of any Court orders under 

section 411(4)(b) (and if applicable section 411(6)) of the Corporations Act approving this Scheme 

as soon as reasonably practicable after the Court approves this Scheme and in any event no later 

than by 5.00pm on the first Business Day after the Court approves this Scheme.  

4.2 Transfer of Scheme Shares 

On the Implementation Date: 

(a) subject to: 

(i) the payment by VRL of the cash component of the Scheme Consideration in the 

manner contemplated by clause 5.4(d); and 

(ii) HoldCo confirming in writing to VRL by no later than 12 noon (or such later time as 

HoldCo and VRL may agree) on the Implementation Date that the HoldCo Shares 

component of the Scheme Consideration (if any) has been provided in the manner 

contemplated by clause 5.4(c), 

the Scheme Shares, together with all rights and entitlements attaching to the Scheme 

Shares at the Implementation Date, will be transferred to VRC, without the need for any 

further act by any Scheme Shareholder (other than acts performed by VRL or its officers 

as agent and attorney of the Scheme Shareholders under clause 8.6 or otherwise), by: 

(iii) VRL delivering to VRC a duly completed and executed share transfer form to 

transfer all the Scheme Shares to VRC, executed on behalf of the Scheme 

Shareholders by VRL; and 

(iv) VRC duly executing such transfer form and delivering it to VRL for registration; 

and 

(b) immediately after receipt of the transfer form in accordance with clause 4.2(a)(iv), VRL 

must enter, or procure the entry of, the name of VRC in the Share Register in respect of 

the Scheme Shares transferred to VRC in accordance with this Scheme. 

5. Scheme Consideration 

5.1 Amount of Scheme Consideration 

Each Scheme Shareholder is entitled to receive the Scheme Consideration. 
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5.2 Election procedure 

(a) Each VRL Shareholder other than an Excluded Shareholder or Foreign Scheme 

Shareholder will be entitled to make an Election.  All Elections will take effect in 

accordance with this Scheme to the extent that any VRL Shareholder who makes an 

Election qualifies as a Scheme Shareholder.  

(b) A VRL Shareholder which makes an Election may vary, withdraw or revoke that Election 

by lodging a replacement Election Form, subject to that replacement Election Form being 

received on or before the Election Date. 

(c) An Election must be made in accordance with the terms and conditions of the Election 

Form and this clause 5.2, and an Election not so made will not be a valid election for the 

purpose of this Scheme and will not be recognised by VRC or VRL for any purpose 

(provided that VRC may, with the agreement of VRL, waive this requirement and may, 

with the agreement of VRL, settle as it thinks fit any difficulty, matter of interpretation or 

dispute which may arise in connection with determining the validity of any Election, and 

any such decision will be conclusive and binding on VRC, VRL and the relevant Scheme 

Shareholder). 

(d) Clause 5.3 will apply to any VRL Shareholder who purports to make an Election but who 

qualifies as a Foreign Scheme Shareholder. 

(e) Subject to clause 5.2(f), if a VRL Shareholder makes a valid Election, that Election will be 

deemed to apply in respect of the VRL Shareholder's registered holding of VRL Shares at 

the Record Date, regardless of whether the VRL Shareholder's holding of VRL Shares at 

the Record Date is greater or less than the VRL Shareholder's holding at the time it made 

its Election. 

(f) A VRL Shareholder who is noted on the Share Register as holding one or more parcels of 

VRL Shares as trustee or nominee for, or otherwise on account of, another person, may 

make separate Elections under this clause 5.2 in relation to each of those parcels of VRL 

Shares (subject to it providing to VRC and VRL any substantiating information they 

reasonably require), and if it does so it will be treated as a separate VRL Shareholder in 

respect of each such parcel in respect of which a separate Election is made (and in 

respect of any balance of its holding), provided that if, at the Record Date, it holds fewer 

VRL Shares than it held at the time it made the Election, then, unless it has at the time of 

any sale of VRL Shares notified VRL whether the VRL Shares sold relate to any such 

separate Election (and if so which separate Election the VRL Shares sold relate to), it will 

be treated as not having made a valid Election in respect of any of its VRL Shares (or will 

be treated in any other manner that VRC and VRL agree is fair to the VRL Shareholder in 

all the circumstances acting reasonably). 

5.3 Foreign Scheme Shareholders 

HoldCo will be under no obligation to issue, and must not issue, any HoldCo Shares under the 

Scheme to Foreign Scheme Shareholders. 

5.4 Provision of Scheme Consideration 

(a) The obligation of VRC to provide the Cash Consideration under this Scheme and the 

Deed Poll will be satisfied by VRC, no later than the Business Day before the 

Implementation Date, depositing in cleared funds into the Trust Account an amount equal 

to the aggregate amount of the Cash Consideration payable to Scheme Shareholders who 

are entitled to the Cash Consideration under this Scheme, such amount to be held by VRL 

on trust for the Scheme Shareholders and for the purpose of sending the aggregate 

amount of the Cash Consideration to the Scheme Shareholders (except that any interest 

on the amount will be for the account of VRC). 

(b) VRC's obligation under clause 5.4(a) will be subject to BidCo complying with its 

obligations under the Subscription Agreement (which HoldCo will procure).  

(c) HoldCo must before 12 noon (or such later time as HoldCo and VRL may agree) on the 

Implementation Date procure that, at HoldCo's absolute discretion, either: 

(i) the name of each Scheme Shareholder (if any) entitled to receive HoldCo Shares 

under this Scheme is entered in HoldCo's register of members as the holder of 
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those HoldCo Shares (having the same holding name and address and other 

details as the holding of the relevant Scheme Shares); or 

(ii) the name of the Nominee or a trustee is entered in HoldCo's register of members 

as the holder of those HoldCo Shares, pursuant to and in accordance with the 

HoldCo Shareholders' Deed for the Nominee to hold on bare trust for the Scheme 

Shareholders or a trustee to hold the HoldCo Shares on bare trust for the Scheme 

Shareholders, with the trust arrangements being in accordance with the HoldCo 

Shareholders' Deed and the Nominee Deed (such that the Scheme Shareholders 

will be beneficial holders but not the legal holders of the HoldCo Shares).  

(d) On the Implementation Date and subject to funds having been deposited in accordance 

with clause 5.4(a), VRL must pay or procure the payment of the Cash Consideration to 

each Scheme Shareholder who is entitled to the Cash Consideration under this Scheme 

from the Trust Account by doing any of the following at its election: 

(i) sending (or procuring the VRL Registry to send) it to the Scheme Shareholder’s 

Registered Address by cheque (in the name of that Scheme Shareholder) in 

Australian currency drawn out of the Trust Account; or 

(ii) depositing (or procuring the VRL Registry to deposit) it into an account with any 

Australian ADI (as defined in the Corporations Act) notified to VRL (or the VRL 

Registry) by an appropriate authority from the Scheme Shareholder. 

(e) In the event that: 

(i) a Scheme Shareholder does not have a Registered Address and no account has 

been notified in accordance with clause 5.4(d)(ii) or a deposit into such an account 

is rejected or refunded; or 

(ii) a cheque issued under this clause 5 has been cancelled in accordance with 

clause 5.8(a),  

VRL as the trustee for the Scheme Shareholders may credit the amount payable to the 

relevant Scheme Shareholder to a separate bank account of VRL (Separate Account) to 

be held until the Scheme Shareholder claims the amount or the amount is dealt with under 

the Unclaimed Money Act 2008 (Vic). To avoid doubt, if the amount is not credited to a 

Separate Account, the amount will continue to be held in the Trust Account until the 

Scheme Shareholder claims the amount or the amount is dealt with under Unclaimed 

Money Act 2008 (Vic). Until such time as the amount is dealt with under Unclaimed Money 

Act 2008 (Vic), VRL must hold the amount on trust for the relevant Scheme Shareholder, 

but any interest or other benefit accruing from the amount will be to the benefit of VRC. An 

amount credited to the Separate Account or Trust Account (as applicable) is to be treated 

as having been paid to the Scheme Shareholder when credited to the Separate Account 

or Trust Account (as applicable). VRL must maintain records of the amounts paid, the 

people who are intitled to the amount and any transfers of the amounts. 

(f) On or before the date that is five Business Days after the Implementation Date, HoldCo 

must send or procure the sending of a certificate to each Scheme Shareholder entitled to 

receive HoldCo Shares under this Scheme or the Nominee, reflecting the issue of such 

HoldCo Shares. 

(g) To the extent that, following satisfaction of VRL's obligations under clause 5.2(d), there is 

a surplus in the amount held in the Trust Account, that surplus may be paid by VRL to 

VRC. 

5.5 Foreign resident capital gains withholding 

(a) If VRC determines, having regard to legal advice, that VRC or HoldCo are either: 

(i) required by law to withhold any amount from a payment or an issue of HoldCo 

Shares (or a combination) to a Scheme Shareholder; or 

(ii) liable to pay an amount to the Commissioner of Taxation under Subdivision 14-D 

of Schedule 1 to the Taxation Administration Act 1953 (Cth) in respect of the 

acquisition of Scheme Shares from a Scheme Shareholder, 
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(either of the above being the Relevant Amount),  

then VRC or HoldCo (as applicable) is entitled to: 

(iii) withhold the Relevant Amount before making the payment or issuing the HoldCo 

Shares to the Scheme Shareholder (as applicable); and 

(iv) where the Scheme Consideration consist of only HoldCo Shares (i.e. there is no 

Cash Consideration), reduce the number of HoldCo Shares issued by a number 

calculated by the following factor, RA/VS, rounded up to the nearest whole 

number of HoldCo Shares, where: 

(A) RA means the Relevant Amount; and 

(B) VS means the value (as reasonably assessed by HoldCo) of one HoldCo 

Share; and 

(v) where the Scheme Consideration is a combination of Cash Consideration and 

HoldCo Shares, first withhold the Relevant Amount from any Cash Consideration, 

and payment of the reduced amount or issue of the reduced number of HoldCo Shares (or 

a combination) and payment of the Relevant Amount to the relevant taxation authority 

pursuant to clause (b) shall be taken to be full payment of the Relevant Amount for the 

purposes of this Scheme, including clause 5.4. 

(b) VRC or HoldCo must pay any Relevant Amount so withheld to the relevant taxation 

authority within the time permitted by law, and, if requested in writing by the relevant 

Scheme Shareholder, provide a receipt or other appropriate evidence (or procure the 

provision of such receipt or other evidence) of such payment to the relevant Scheme 

Shareholder.   

5.6 Joint holders 

In the case of Scheme Shares held in joint names: 

(a) any HoldCo Shares comprised in the Scheme Consideration are to be registered in the 

names of the joint holders or, if these HoldCo Shares are issued to the Nominee to hold 

as bare trustee for the joint holders, the joint holders will have joint beneficial ownership of 

those HoldCo Shares; 

(b) any cheque required to be sent under this Scheme will be made payable to the joint 

holders and sent at the sole discretion of VRL, either to the holder whose name appears 

first in the Share Register as at the Record Date or to the joint holders; and 

(c) any other document required to be sent under this Scheme, will be forwarded, at the sole 

discretion of VRL, either to the holder whose name appears first in the Share Register as 

at the Record Date or to the joint holders. 

5.7 Fractional entitlements  

Where the calculation of the Scheme Consideration to be provided to a Scheme Shareholder (or 

Nominee on behalf of a Scheme Shareholder) would result in the Scheme Shareholder becoming 

entitled to a fraction of a cent or a fraction of a HoldCo Share, that fractional entitlement will be 

rounded down to the nearest whole cent or HoldCo Share as the case may be. 

5.8 Unclaimed monies 

(a) VRL may cancel a cheque sent under this clause 5 if the cheque: 

(i) is returned to VRL; or 

(ii) has not been presented for payment within six months after the date on which the 

cheque was sent. 

(b) During the period of 11 months commencing on the Implementation Date, on request in 

writing from a Scheme Shareholder to VRL (or the Share Registry) (which request may 

not be made until the date which is 20 Business Days after the Implementation Date), VRL 

must reissue a cheque that was previously cancelled under clause 5.8(a). 
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(c) The Unclaimed Money Act 2008 (Vic) will apply in relation to any Scheme Consideration 

which becomes “unclaimed money” (as defined in section 3 of the Unclaimed Moneys Act 

2008 (Vic)). 

(d) Any interest or other benefit accruing from unclaimed Scheme Consideration will be to the 

benefit of VRC. 

5.9 Status of HoldCo Shares 

Subject to this Scheme becoming Effective, HoldCo must: 

(a) issue (or procure the issue of) the HoldCo Shares required to be issued under this 

Scheme on terms such that each such HoldCo Share will rank equally in all respects with 

each other HoldCo Share then on issue; and 

(b) ensure that each HoldCo Share required to be issued under this Scheme is duly issued 

and is fully paid and free from any mortgage, charge, lien, encumbrance or other security 

interest (except for any lien arising under the constitution of HoldCo or any security 

interest under the Subscription Agreement). 

5.10 Order of a court or Regulatory Authority 

If: 

(a) written notice is given to VRL (or the Share Registry) of an order or direction made by a 

court of competent jurisdiction or by another Regulatory Authority that requires payment to 

a third party of a sum in respect of Scheme Shares held by a particular Scheme 

Shareholder, which would otherwise be payable to that Scheme Shareholder by VRL in 

accordance with this clause 5, then VRL may procure that payment is made in accordance 

with that order or direction; or 

(b) written notice is given to VRL (or the Share Registry) of an order or direction made by a 

court of competent jurisdiction or by another Regulatory Authority that prevents VRL from 

making a payment to any particular Scheme Shareholder in accordance with clause 

5.4(d), or such payment is otherwise prohibited by applicable law, VRL may retain an 

amount equal to the number of Scheme Shares held by that Scheme Shareholder for 

which Cash Consideration is payable multiplied by the applicable Cash Consideration to 

be paid as a portion of the Scheme Consideration until such time as payment in 

accordance with this clause 5 is permitted by that order or direction or otherwise by law,  

and the payment or retention by VRL (or the Share Registry) will constitute the full discharge of 

VRL's obligations under clause 5.4(d) with respect of the amount so paid or retained until, in the 

case of clause 5.10(b), it is no longer required to be retained.  

5.11 Definition of sending 

For the purposes of clause 5, the expression sending means, in relation to each Scheme 

Shareholder: 

(a) sending by ordinary pre-paid post or courier to the Registered Address of that Scheme 

Shareholder as at the Record Date; or 

(b) delivery to the Registered Address of that Scheme Shareholder as at the Record Date by 

any other means at no cost to the recipient. 

6. Dealings in VRL Shares 

6.1 Determination of Scheme Shareholders 

To establish the identity of the Scheme Shareholders, dealings in VRL Shares or other alterations 

to the Share Register will only be recognised if: 

(a) in the case of dealings of the type to be effected using CHESS, the transferee is 

registered in the Share Register as the holder of the relevant VRL Shares on or before 

7.00pm on the Record Date; and 
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(b) in all other cases, registrable transmission applications or transfers in respect of those 

dealings are received on or before 5.00pm on the day on which the Record Date occurs at 

the place where the Share Register is kept, 

and VRL will not accept for registration, nor recognise for any purpose (except a transfer to VRC 

under this Scheme and any subsequent transfer by VRC or its successors in title), any transfer or 

transmission application or other request received after such times, or received prior to such times 

but not in registrable or actionable form, as appropriate. 

6.2 Register 

(a) (Registration of transfers) VRL must register registrable transmission applications or 

transfers of the kind referred to in clause 6.1(b) by or as soon as reasonably practicable 

after the Record Date (provided that for the avoidance of doubt nothing in this clause 6.2 

requires VRL to register a transfer that would result in a VRL Shareholder holding a parcel 

of VRL Shares that is less than a 'marketable parcel' (as defined in the Settlement Rules)). 

(b) (No registration after Record Date) VRL will not accept for registration or recognise for 

any purpose any transmission application or transfer in respect of VRL Shares received 

after 5.00pm on the day on which the Record Date occurs, other than to VRC in 

accordance with this Scheme and any subsequent transfer by VRC or its successors in 

title. 

(c) (Maintenance of Share Register) For the purpose of determining entitlements to the 

Scheme Consideration, VRL must maintain the Share Register in accordance with the 

provisions of this clause until the Scheme Consideration has been delivered to the 

Scheme Shareholders.  The Share Register in this form will solely determine entitlements 

to the Scheme Consideration. 

(d) (No disposal after Record Date) From the Record Date until registration of VRC in 

respect of all Scheme Shares under clause 4, no VRL Shareholder (other than Excluded 

Shareholders) may dispose or otherwise deal with VRL Shares (or purport to do so) in any 

way except as set out in this Scheme and any attempt to do so will have no effect and 

VRL shall be entitled to disregard any such disposal or dealing. 

(e) (Statements of holding from Record Date) All statements of holding for VRL Shares will 

cease to have effect from the Record Date as documents of title in respect of those shares 

(other than statements of holding in favour of any Excluded Shareholders).  As from the 

Record Date, each entry current at that date on the Share Register (other than entries in 

respect of any Excluded Shareholder) will cease to have effect except as evidence of 

entitlement to the Scheme Consideration in respect of the VRL Shares relating to that 

entry. 

(f) (Provision of Scheme Shareholder details) As soon as practicable on or after the 

Record Date and in any event within one Business Day after the Record Date, VRL will 

ensure that details of the names, Registered Addresses and holdings of VRL Shares for 

each Scheme Shareholder are available to VRC in the form VRC reasonably requires. 

7. Suspension and delisting 

(a) VRL will apply to ASX to suspend trading on the ASX in VRL Shares with effect from the 

close of trading on the Effective Date. 

(b) On a date after the Implementation Date to be determined by VRC, and to take effect only 

after the transfer of the Scheme Shares has been registered in accordance with 

clause 4.2(b), VRL will apply: 

(i) for termination of the official quotation of VRL Shares on ASX; and 

(ii) to have itself removed from the official list of ASX. 
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8. General Scheme provisions 

8.1 Consent to amendments to this Scheme 

If the Court proposes to approve this Scheme subject to any alterations or conditions:  

(a) VRL may, by its counsel or solicitors, consent on behalf of all persons concerned to those 

alterations or conditions to which BidCo has consented in writing; and 

(b) each Scheme Shareholder agrees to any such alterations or conditions to which counsel 

for VRL has consented. 

8.2 Binding effect of Scheme 

This Scheme binds VRL and all Scheme Shareholders (including those who did not attend the 

Scheme Meeting, those who did not vote at that meeting, or voted against this Scheme at that 

meeting) and, to the extent of any inconsistency, overrides the constitution of VRL. 

8.3 Scheme Shareholders' agreements and acknowledgment 

Each Scheme Shareholder: 

(a) agrees to the transfer of their VRL Shares together with all rights and entitlements 

attaching to those VRL Shares in accordance with this Scheme; 

(b) who holds their Shares in a CHESS Holding agrees to the conversion of those Shares to 

an Issuer Sponsored Holding and irrevocably authorises VRL to do anything necessary or 

expedient (whether required by the Settlement Rules or otherwise) to effect or facilitate 

such conversion; 

(c) agrees to any variation, cancellation or modification of the rights attached to their VRL 

Shares constituted by or resulting from this Scheme; 

(d) agrees to, on the direction of VRC, destroy any holding statements or share certificates 

relating to their VRL Shares; 

(e) to the extent they are to receive HoldCo Shares as a component of the Scheme 

Consideration to which they are entitled, agrees to become a shareholder of HoldCo, 

have, subject to clause 8.3(f), their name and address entered in HoldCo's register of 

members (and other details as the holding of the relevant Scheme Shares), and to be 

bound by its constitution and the HoldCo Shareholders' Deed; 

(f) to the extent they are to receive HoldCo Shares as a component of the Scheme 

Consideration to which they are entitled and the HoldCo Shares are issued to the 

Nominee to hold as bare trustee for them or a trustee to hold as bare trustee for them, 

(with the trust arrangements being in accordance with the HoldCo Shareholders Deed' 

and the Nominee Deed) agrees to be bound by the HoldCo Shareholders' Deed and the 

Nominee Deed; and 

(g) acknowledges and agrees that this Scheme binds VRL and all Scheme Shareholders 

(including those who did not attend the Scheme Meeting or did not vote at that meeting or 

voted against this Scheme at that Scheme Meeting). 

8.4 Warranties by Scheme Shareholders 

(a) Each Scheme Shareholder is deemed to have warranted to VRL, in its own right and for 

the benefit of VRC, that as at the Implementation Date: 

(i) all of its VRL Shares which are transferred to VRC under this Scheme, including 

any rights and entitlements attaching to those VRL Shares, will, at the time of 

transfer, be free from all mortgages, charges, liens, encumbrances, pledges, 

security interests (including any “security interests” within the meaning of section 

12 of the Personal Property Securities Act 2009 (Cth)) and interests of third parties 

of any kind, whether legal or otherwise, and restrictions on transfer of any kind; 
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(ii) all of its VRL Shares which are transferred to VRC under this Scheme will, on the 

date on which they are transferred to VRC, be fully paid;  

(iii) it has full power and capacity to transfer its VRL Shares to VRC together with any 

rights attaching to those shares; and 

(iv) it has no existing right to be issued any VRL Shares, options exercisable into VRL 

shares, VRL convertible notes or any other VRL securities.   

(b) VRL undertakes that it will provide the warranties in clause 8.4(a) to VRC as agent and 

attorney of each Scheme Shareholder. 

8.5 Title to and rights in Scheme Shares 

(a) To the extent permitted by law, the Scheme Shares (including all rights and entitlements 

attached to Scheme Shares) transferred under this Scheme will be transferred free from 

all mortgages, charges, liens, encumbrances, pledges, security interests (including any 

“security interests” within the meaning of section 12 of the Personal Property Securities 

Act 2009 (Cth)) and interests of third parties of any kind, whether legal or otherwise, and 

restrictions on transfer of any kind. 

(b) On and from the Implementation Date, subject to the provision of the Scheme 

Consideration to each Scheme Shareholder in the manner contemplated by clauses 5.4(c) 

and 5.4(d), VRC will be beneficially entitled to the Scheme Shares transferred to it under 

this Scheme pending registration by VRL of VRC in the Share Register as the holder of 

the Scheme Shares. 

8.6 Authority given to VRL 

(a) Scheme Shareholders will be deemed to have authorised VRL to do and execute all acts, 

matters, things and documents on the part of each Scheme Shareholder necessary for or 

incidental to the implementation of this Scheme, including executing and delivering, as 

agent and attorney of each Scheme Shareholder: 

(i) a share transfer or transfers in relation to Scheme Shares as contemplated by 

clause 4.2;  

(ii) any deed or document required by VRL, VRC or HoldCo that causes each 

Scheme Shareholder entitled to HoldCo Shares to be bound by the HoldCo 

Shareholders' Deed, the Nominee Deed and constitution of HoldCo;  

(iii) if the aggregate of: 

(A) the total number of holders of HoldCo Shares; and 

(B) the total number of expected holders of other classes of shares in HoldCo, 

would, in VRC's reasonable opinion, exceed 50, any transfer of HoldCo Shares 

issued to a Scheme Shareholder to the Nominee or a trustee as deemed 

necessary by HoldCo for the Nominee or a trustee to hold on bare trust in 

accordance with the HoldCo Shareholders' Deed and the Nominee Deed (such 

that the Scheme Shareholders affected by such transfer will be beneficial holders 

but not the legal holders of the HoldCo Shares); and  

(iv) any deed or document required by VRL, VRC or HoldCo that causes each 

Scheme Shareholder issued HoldCo Shares under this Scheme to be bound by 

the constituent documents of any trust for the Scheme Shareholder referred to in 

clause 8.6(a)(iii). 

(b) Each Scheme Shareholder, without the need for any further act, irrevocably appoints VRL 

and all of its directors, secretaries and officers (jointly and severally) as its attorney and 

agent for the purpose of: 

(i) on the Effective Date, enforcing the Deed Poll against VRC and HoldCo and VRL 

accepts such appointment; and 
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(ii) on the Implementation Date, executing any document necessary to give effect to 

this Scheme including, a proper instrument of transfer of its Scheme Shares for 

the purposes of section 1071B of the Corporations Act which may be a master 

transfer of all the Scheme Shares and VRL accepts such appointment.  

8.7 Appointment of sole proxy 

Immediately after the provision of the Scheme Consideration to each Scheme Shareholder in the 

manner contemplated by clauses 5.4(c) and  5.4(d) until VRL registers VRC as the holder of all 

VRL Shares in the Share Register, each Scheme Shareholder: 

(a) is deemed to have irrevocably appointed VRC as its attorney and agent (and directed 

VRC in such capacity) to appoint an officer or agent nominated by VRC as its sole proxy 

and, where applicable, corporate representative to attend shareholders’ meetings of VRL, 

exercise the votes attaching to the Scheme Shares registered in its name and sign any 

shareholders’ resolution; 

(b) undertakes not to otherwise attend Shareholders' meetings, exercise the votes attaching 

to Scheme Shares registered in their names or sign or vote on any resolutions (whether in 

person, by proxy or by corporate representative) other than pursuant to clause 8.7(a); 

(c) must take all other actions in the capacity of a registered holder of Scheme Shares as 

VRC reasonably directs; and 

(d) acknowledges and agrees that in exercising the powers referred to in clause 8.7(a), VRC 

and any officer or agent nominated by VRC under clause 8.7(a) may act in the best 

interests of VRC as the intended registered holder of the Scheme Shares. 

8.8 Instructions and elections 

If not prohibited by law (and including where permitted or facilitated by relief granted by a 

Regulatory Authority), all instructions, notifications or elections by a Scheme Shareholder to VRL 

binding or deemed binding between the Scheme Shareholder and VRL relating to VRL or VRL 

Shares (including any email addresses, instructions relating to communications from VRL, 

whether dividends are to be paid by cheque or into a specific bank account, notices of meetings 

or other communications from VRL) will be deemed from the Implementation Date (except to the 

extent determined otherwise by VRC and HoldCo (as applicable) and  in their sole discretion), by 

reason of this Scheme, to be made by the Scheme Shareholder to VRC and HoldCo (as 

applicable), and will be accepted by VRC and HoldCo (as applicable) until that instruction, 

notification or election is revoked or amended in writing addressed to VRC or Holdco (as 

applicable) at the relevant registry, provided that any such instructions or notifications accepted by 

HoldCo will apply to and in respect of the issue of HoldCo Shares as part of the Scheme 

Consideration only to the extent that they are not inconsistent with the other provisions of the 

Scheme. 

9. General 

9.1 Stamp duty 

VRC must pay all stamp duty payable in connection with the transfer of the Scheme Shares to 

VRC pursuant to this Scheme.   

9.2 Notices 

(a) If a notice, transfer, transmission application, direction or other communication referred to 

in this document is sent by post to VRL, it will not be taken to be received in the ordinary 

course of post or on a date and time other than the date and time (if any) on which it is 

actually received at VRL's registered office or at the office of the VRL Registry. 

(b) The accidental omission to give notice of the Scheme Meeting or the non-receipt of such a 

notice by any Shareholder may not, unless so ordered by the Court, invalidate the 

Scheme Meeting or the proceedings of the Scheme Meeting. 
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9.3 Further assurances 

(a) VRL must do anything necessary (including executing agreements and documents) or 

incidental to give full effect to this Scheme and the transactions contemplated by it. 

(b) Each Scheme Shareholder consents to VRL doing all things necessary or incidental to 

give full effect to this Scheme and the transactions contemplated by it. 

9.4 Governing law and jurisdiction 

(a) This Scheme is governed by the laws of Victoria. 

(b) The parties irrevocably submit to the non-exclusive jurisdiction of courts exercising 

jurisdiction in Victoria and courts of appeal from them in respect of any proceedings 

arising out of or in connection with this Scheme.  

9.5 No liability when acting in good faith 

None of VRC, BidCo or HoldCo, nor any of their respective directors, officers, secretaries or 

employees, will be liable for anything done or omitted to be done in the performance of this 

Scheme or the Deed Poll in good faith.  
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 Details 

This scheme of arrangement is made under section 411 of the Corporations Act 2001 (Cth). 

 

Between the parties 

 

Village Roadshow Limited ABN 43 010 672 054 of Level 1, 500 Chapel Street, South Yarra, VIC 3141 

(VRL) 

 

and 

 

Each Scheme Shareholder 
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Agreed terms 

1. Defined terms & interpretation 

1.1 Definitions 

In this Scheme, unless the context requires otherwise: 

ASIC means the Australian Securities and Investments Commission. 

ASX means ASX Limited ACN 008 624 691, or as the context requires or permits, the financial 

market known as the Australian Securities Exchange operated by it. 

Australian Theatres Joint Venture means the joint venture established and operated pursuant 

to the joint venture agreement dated 26 May 1989, as varied from time to time, between Village 

Cinemas Australia Pty Ltd, The Greater Union Organisation Pty Ltd and Birch, Carroll & Coyle 

Limited. 

Border Uplift Event means the event where:  

(a) at 12 noon (Brisbane time) on 15 October 2020, there are no border control measures 

imposed by the Queensland Government prohibiting any person from New South Wales 

from entering Queensland; and 

(b) at 12 noon (Brisbane time) on 31 October 2020, there are no border control measures 

imposed by the Queensland Government prohibiting any person from Victoria from 

entering Queensland. 

BGH means BGH Capital Pty Ltd ACN 617 836 982. 

BidCo means VRG Bidco Pty Limited ACN 642 862 422. 

Business Day means a day that is not a Saturday, Sunday or a public holiday or bank holiday in 

Victoria, Australia. 

Cash Consideration means $2.10, unless: 

(a) if the Cinema Uplift Event occurs but neither the Theme Parks Uplift Event nor the Border 

Uplift Event occurs, in which case it means $2.18; 

(b) if the Theme Parks Uplift Event occurs but neither the Theme Parks Uplift Event nor the 

Border Uplift Event occurs, in which case it means $2.22; 

(c) if the Border Uplift Event occurs but neither the Cinema Uplift Event nor the Theme Park 

Uplift Event occurs, in which case it means $2.15;  

(d) if both the Cinema Uplift Event and the Border Uplift Event occur, but the Theme Park 

Uplift Event does not occur, in which case it means $2.23; 

(e) if both the Theme Park Uplift Event and the Border Uplift Event occur, but the Cinema 

Uplift Event does not occur, in which case it means $2.27;  or 

(f) if both the Cinema Uplift Event and Theme Parks Uplift Event occur, but the Border Uplift 

Event does not occur, in which case it means $2.30; and 

(g) if all of the Cinema Uplift Event, the Theme Parks Uplift Event and the Border Uplift Event 

occur, in which case it means $2.35, 

for each Scheme Share. 

Cinema Business Locations means the cinema sites operated by: 

(a) the VRL Group (including sites under the Australian Theatres Joint Venture); and 

(b) each of The Greater Union Organisation Pty Ltd and Birch, Carroll & Coyle Limited under 

the Australian Theatres Joint Venture. 
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Cinema Uplift Event means the event where: 

(a) the majority of the Cinema Business Locations; and 

(b) the Cinema Business Locations that have previously contributed to at least 75% of the 

revenue derived from the total Cinema Business Locations by reference to the financial 

year ended 30 June 2019 as specified in a list previously agreed by VRL and BidCo, 

are open to the public for a period of 5 Business Days ending at 4pm on the day that is 2 

Business Days prior to the Proxy Cut-Off Date (disregarding temporary closures for cleaning or 

analogous purposes in accordance with the requirements of any Governmental Agency), and the 

relevant requirements of clause 6.3 of the Implementation Date have been met. 

CHESS means the clearing house electronic subregister system of share transfers operated by 

ASX Settlement Pty Limited ABN 49 008 504 532. 

CHESS Holding has the meaning given in the Settlement Rules. 

Corporations Act means the Corporations Act 2001 (Cth). 

Court means the Federal Court of Australia (Victoria registry) or such other court of competent 

jurisdiction under the Corporations Act agreed in writing between VRL and BidCo. 

Deed Poll means the Structure B Scheme Deed Poll dated [#] 2020 executed by VRL and BidCo 

under which BidCo, among other things, covenants in favour of the Scheme Shareholders to 

perform the actions attributed to it under this Scheme.  

Delivery Time means, in relation to the Second Court Date, two hours before the commencement 

of the hearing or, if the commencement of the hearing is adjourned, two hours before the 

commencement of the adjourned hearing, of the Court to approve this Scheme in accordance with 

section 411(4)(b) of the Corporations Act. 

Effective means the coming into effect under section 411(10) of the Corporations Act of the order 

of the Court made under section 411(4)(b) of the Corporations Act in relation to this Scheme. 

Effective Date means the date on which this Scheme becomes Effective. 

Election means an election by a VRL Shareholder to retain 100% of their Scheme Shares in 

accordance with clause 6 of this Scheme and not transfer those shares to BidCo under this 

Scheme. 

Election Date means 5.00pm on the date that is three clear Business Days before the date of the 

Scheme Meeting. 

Election Form means a form issued by VRL for the purposes of a VRL Shareholder making an 

Election. 

End Date means the 'End Date' determined in accordance with the Implementation Agreement.   

Governmental Agency means, whether domestic or foreign, any government or representative 

of a state or federal government or any governmental, semi-governmental, administrative, fiscal, 

regulatory or judicial body, department, commission, authority, tribunal, agency, competition 

authority or entity and includes any minister, ASIC, ASX, the Takeovers Panel, the Foreign 

Investment Review Board and any regulatory organisation established under statute or any stock 

exchange or financial market 

HoldCo means VRG Holdco Limited ACN 642 854 313. 

Implementation Agreement means the Implementation Agreement dated 6 August 2020 

between VRL, VRC, HoldCo and BidCo.  
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Implementation Date means the fifth Business Day after the Record Date or such other Business 

Day after the Record Date agreed to in writing between the parties to the Implementation 

Agreement. 

Issuer Sponsored Holding has the meaning given in the Settlement Rules. 

Listing Rules means the official listing rules of ASX as amended from time to time. 

Nominee has the meaning given in the VRL Shareholders' Deed.  

Nominee Deed has the meaning given in the VRL Shareholders' Deed.  

Market Integrity Rules means any rules made by ASIC under section 798G of the Corporations 

Act that apply to ASX or any other prescribed financial market on which VRL Shares are quoted. 

Proxy Cut-Off Date means the last day on which proxies must be lodged for the Scheme 

Meeting. 

Record Date means 7.00pm on the second Business Day after the Effective Date or such other 

time and date agreed to in writing between VRL and BidCo. 

Registered Address means, in relation to a VRL Shareholder, the address shown in the Share 

Register as at the Record Date. 

Regulatory Authority means: 

(a) any government or governmental, semi-governmental, administrative, monetary, fiscal or 

judicial body, tribunal, agency or entity; 

(b) a minister, department, office, commission, delegate, instrumentality, agency, board, 

authority or organisation of any government; or 

(c) any regulatory organisation established under statute,  

in Australia whether federal, state, territorial or local. 

Retained Share means a Scheme Share to be retained by a Scheme Shareholder in accordance 

with clause 6. 

Retaining Shareholder means a Scheme Shareholder that holds any Retained Shares.  

Retention Cap means 97,626,298 VRL Shares.  

Scheme means this scheme of arrangement under Part 5.1 of the Corporations Act between VRL 

and the Scheme Shareholders, subject to any alterations or conditions that are: 

(d) agreed to in writing by VRL and BidCo, and approved by the Court; or 

(e) made or required by the Court under section 411(6) of the Corporations Act and agreed to 

by VRL and BIdCo, 

but does not include the VRL Shareholders' Deed. 

Scheme Consideration in respect of a Scheme Shareholder means: 

(a) if the Scheme Shareholder has not made a valid Election on or before the Election Date, 

the Cash Consideration for every Scheme Share held by the Scheme Shareholder; or 

(b) if the Scheme Shareholder has made a valid Election on or before the Election Date and 

clause 6 has been applied to their holding of Scheme Shares, with the effect that the 

Scheme Shareholder is a Transferring Shareholder by reason of clause 6.2, the 

Transferring Shareholder will receive Scheme Consideration equal to the Cash 

Consideration for every Transferring Share held by that Scheme Shareholder.  

Scheme Meeting means the meeting of VRL Shareholders ordered by the Court to be convened 

under section 411(1) of the Corporations Act to consider and vote on this Scheme and includes 

any meeting convened following any adjournment or postponement of that meeting. 

Scheme Share means a Share on issue as at the Record Date.  
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Scheme Shareholder means a person who holds one or more Scheme Shares. 

Second Court Date means the first day on which an application made to the Court for an order 

under section 411(4)(b) of the Corporations Act approving this Scheme is heard or scheduled to 

be heard or, if the application is adjourned for any reason, means the date on which the adjourned 

application is heard or scheduled to be heard. 

Settlement Rules means the ASX Settlement Operating Rules. 

Share Register means the register of members of VRL maintained in accordance with the 

Corporations Act. 

Structure A Ancillary Agreements have the meaning given to that term in the Implementation 

Agreement.  

Subscription Agreement has the meaning given to that term in the Implementation Agreement. 

Theme Parks Uplift Event means an event where the Warner Bros. Movie World and Sea World 

theme parks are open to the public on the day that is 3 Business Days prior to the Scheme 

Meeting and are open to the public for a period of 5 Business Days ending at 4pm on the day that 

is 2 Business Days prior to the Proxy Cut-Off Date (disregarding temporary closures for weather 

related events, cleaning or analogous purposes in accordance with the requirements of any 

Governmental Agency), and the relevant requirements of clause 6.3 of the Implementation 

Agreement have been met.  

Transferring Shareholder means a Scheme Shareholder that holds Transferring Shares. 

Transferring Share means a Scheme Share that is not a Retained Share. 

Trust Account means an Australian dollar denominated trust account operated by VRL as 

trustee for the benefit of Transferring Shareholders. 

VRC means Village Roadshow Corporation Pty Ltd ABN 89 004 318 610. 

VRL Registry means Computershare Investor Services Pty Ltd ACN 078 279 277 or any 

replacement provider of share registry services to VRL. 

VRL Share means an issued fully paid ordinary share in the capital of VRL. 

VRL Shareholder means a person who is registered in the register maintained by VRL under 

section 168(1) of the Corporations Act as a holder of one or more VRL Shares. 

VRL Shareholders' Deed means the document titled 'Shareholders' Deed' in relation to VRL 

dated [#] 2020 between VRL,  BidCo and the Participating Shareholders (as defined in the VRL 

Shareholders' Deed).  

 

1.2 Interpretation 

Headings are for convenience only and do not affect interpretation. The following rules apply 

unless the context requires otherwise. 

(a) The singular includes the plural, and the converse also applies.  

(b) A gender includes all genders. 

(c) If a word or phrase is defined, its other grammatical forms have a corresponding meaning. 

(d) A reference to a person, corporation, trust, partnership, unincorporated body or other 

entity includes any of them. 

(e) A reference to a clause or schedule is a reference to a clause of or schedule to this 

Scheme. 
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(f) A reference to an agreement or document (including a reference to this Scheme) is to 

the agreement or document as amended, supplemented, novated or replaced, except to 

the extent prohibited by this Scheme or that other agreement or document, and includes, 

except to the extent this Scheme expressly provides otherwise the recitals, schedules and 

annexures to that agreement or document. 

(g) A reference to a party to this Scheme or an agreement or document includes the party's 

executors, administrators, successors, permitted substitutes and permitted assigns (and, 

where applicable, the party's legal personal representatives). 

(h) A reference to legislation or to a provision of legislation includes a modification or re-

enactment of it, a legislative provision substituted for it and a regulation or statutory 

instrument issued under it. 

(i) A reference to conduct includes an omission, statement or undertaking, whether or not in 

writing. 

(j) A reference to an agreement includes any undertaking, deed, agreement and legally 

enforceable arrangement, whether or not in writing, and a reference to a document 

includes an agreement (as so defined) in writing and any certificate, notice, instrument 

and document of any kind. 

(k) A reference to dollars or $ is to Australian currency.  

(l) All references to time are to Melbourne, Australia time. 

(m) Mentioning anything after includes, including, for example, or similar expressions, does 

not limit what else might be included. 

(n) A word or expression defined in the Corporations Act has the meaning given to it in the 

Corporations Act. 

(o) A reference to a person includes a natural person, partnership, body corporate, 

association, governmental or local authority or agency or other entity.  

1.3 Business Day 

Where the day on or by which any act, matter or thing under this Scheme is to be done is not a 

Business Day, that act, matter or thing must be done on or by the next Business Day. 

1.4 Listing requirements included as law 

A listing rule or operating rule of a financial market and a Market Integrity Rule will be regarded as 

a law and a reference to legislation (as appropriate), and a reference to such a rule is to be taken 

to be subject to any waiver or exemption granted to the compliance of those rules by a party. 

2. Preliminary 

2.1 VRL 

(a) VRL is a public company limited by shares, registered in Victoria and admitted to the 

official list of ASX. 

(b) The VRL Shares are officially quoted on ASX. As at the date of the Implementation 

Agreement 195,252,595 VRL Shares were on issue which are officially quoted on ASX. 

2.2 BidCo  

(a) BidCo is a proprietary company limited by shares registered in Victoria. 

(b) BidCo is ultimately controlled by BGH and has been established by BGH for the purpose 

of the transactions under the Implementation Agreement. From the date of its 

incorporation to the date of the Implementation Agreement, BidCo has not conducted any 

business and hold no material assets except for executing the Structure A Ancillary 

Agreements, the VRL Shareholders' Deed and the Subscription Agreement.  
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2.3 General 

(a) VRL and BidCo have agreed by executing the Implementation Agreement to implement 

this Scheme subject to the terms and conditions of this Scheme. 

(b) This Scheme attributes actions to BidCo but does not itself impose an obligation on it to 

perform those actions, as BidCo is not a party to this Scheme. BidCo has agreed, by 

executing the Deed Poll, to perform the actions attributed to it under this Scheme, 

including the provision of the Scheme Consideration to the Transferring Shareholders 

subject to the terms and conditions of this Scheme. 

2.4 Consequence of this Scheme becoming Effective 

If this Scheme becomes Effective: 

(a) BidCo will provide or procure the provision of the Scheme Consideration to Transferring 

Shareholders in accordance with this Scheme; and 

(b) all the Transferring Shares, together with all rights and entitlements attaching to the 

Transferring Shares at the Implementation Date, will be transferred to BidCo, and VRL will 

enter BidCo in the Share Register as the holder of the Transferring Shares. 

3. Conditions 

(a) This Scheme is conditional on, and will have no force or effect until, the satisfaction of 

each of the following conditions precedent: 

(i) all the conditions precedent in clause 4.1 of the Implementation Agreement (other 

than the condition in clause 4.1(j) of the Implementation Agreement (Court 

approval)) having been satisfied or waived in accordance with the terms of the 

Implementation Agreement by no later than the Delivery Time on the Second 

Court Date; 

(ii) neither the Implementation Agreement nor the Deed Poll having been terminated 

in accordance with their terms by no later than the Delivery Time on the Second 

Court Date; 

(iii) approval of this Scheme by the Court under section 411(4)(b) of the Corporations 

Act, including with any alterations made or required by the Court under 

section 411(6) of the Corporations Act as are agreed to in writing by VRL and 

BidCo;  

(iv) such other conditions imposed by the Court under section 411(6) of the 

Corporations Act, as are acceptable to the parties, having been satisfied; and 

(v) the orders of the Court made under section 411(4)(b) (and if applicable section 

411(6)) of the Corporations Act approving this Scheme coming into effect, 

pursuant to section 411(10) of the Corporations Act, on or before the End Date (or 

any later date VRL and BidCo agree in writing). 

(b) The satisfaction of the conditions referred to in clause 3(a) of this document is a condition 

precedent to the operation of clauses 4.2 and 5. 

4. Implementation 

4.1 Lodgement of Court orders 

Subject to the Listing Rules, VRL must lodge with ASIC office copies of any Court orders under 

section 411(4)(b) (and if applicable section 411(6)) of the Corporations Act approving this Scheme 

as soon as reasonably practicable after the Court approves this Scheme and in any event no later 

than by 5.00pm on the first Business Day after the Court approves this Scheme.  
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4.2 Transfer of Transferring Shares 

On the Implementation Date: 

(a) subject to the payment by VRL of the Scheme Consideration in the manner contemplated 

by clause 5.3(b), the Transferring Shares, together with all rights and entitlements 

attaching to the Transferring Shares at the Implementation Date, will be transferred to 

BidCo, without the need for any further act by any Transferring Shareholder (other than 

acts performed by VRL or its officers as agent and attorney of the Transferring 

Shareholders under clause 9.6 or otherwise), by: 

(i)  VRL delivering to BidCo a duly completed and executed share transfer form to 

transfer all the Transferring Shares to BidCo, executed on behalf of the 

Transferring Shareholders by VRL; and 

(ii) BidCo duly executing such transfer form and delivering it to VRL for registration; 

and 

(b) immediately after receipt of the transfer form in accordance with clause 4.2(a)(ii), VRL 

must enter, or procure the entry of, the name of BidCo in the Share Register in respect of 

the Transferring Shares transferred to BidCo in accordance with this Scheme. 

5. Scheme Consideration 

5.1 Amount of Scheme Consideration 

Each Transferring Shareholder is entitled to receive the Scheme Consideration in respect of each 

of their Transferring Shares. 

5.2 Election procedure 

(a) Each VRL Shareholder will be entitled to make an Election.  All Elections will take effect in 

accordance with this Scheme to the extent that any VRL Shareholder who makes an 

Election qualifies as a Scheme Shareholder. 

(b) A VRL Shareholder which makes an Election may vary, withdraw or revoke that Election 

by lodging a replacement Election Form, subject to that replacement Election Form being 

received on or before the Election Date. 

(c) An Election must be made in accordance with the terms and conditions of the Election 

Form and this clause 5.2, and an Election not so made will not be a valid election for the 

purpose of this Scheme and will not be recognised by BidCo or VRL for any purpose 

(provided that BidCo may, with the agreement of VRL, waive this requirement and may, 

with the agreement of VRL, settle as it thinks fit any difficulty, matter of interpretation or 

dispute which may arise in connection with determining the validity of any Election, and 

any such decision will be conclusive and binding on BidCo, VRL and the relevant Scheme 

Shareholder). 

(d) Subject to clause 5.2(e), if a VRL Shareholder makes an Election, that Election will be 

deemed to apply in respect of the VRL Shareholder's registered holding of VRL Shares at 

the Record Date, regardless of whether the VRL Shareholder's holding of VRL Shares at 

the Record Date is greater or less than the VRL Shareholder's holding at the time it made 

its Election. 

(e) A VRL Shareholder who is noted on the Share Register as holding one or more parcels of 

VRL Shares as trustee or nominee for, or otherwise on account of, another person, may 

make separate Elections under this clause 5.2 in relation to each of those parcels of VRL 

Shares (subject to it providing to BidCo and VRL any substantiating information they 

reasonably require), and if it does so it will be treated as a separate VRL Shareholder in 

respect of each such parcel in respect of which a separate Election is made (and in 

respect of any balance of its holding), provided that if, at the Record Date, it holds fewer 

VRL Shares than it held at the time it made the Election, then, unless it has at the time of 

any sale of VRL Shares notified VRL whether the VRL Shares sold relate to any such 

separate Election (and if so which separate Election the VRL Shares sold relate to), it will 

be treated as not having made a valid Election in respect of any of its VRL Shares (or will 
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be treated in any other manner that BidCo and VRL agree is fair to the VRL Shareholder 

in all the circumstances acting reasonably). 

5.3 Provision of Scheme Consideration 

(a) The obligation of BidCo to provide the Scheme Consideration under this Scheme and the 

Deed Poll will be satisfied by BidCo, no later than the Business Day before the 

Implementation Date, depositing in cleared funds into the Trust Account an amount equal 

to the aggregate amount of the Cash Consideration payable to Transferring Shareholders 

who are entitled to the Cash Consideration under this Scheme, such amount to be held by 

VRL on trust for the Transferring Shareholders and for the purpose of sending the 

aggregate Cash Consideration to the Transferring Shareholders (except that any interest 

on the amount will be for the account of BidCo). 

(b) On the Implementation Date and subject to funds having been deposited in accordance 

with clause 5.3(a), VRL must pay or procure the payment of the Cash Consideration to 

each Transferring Shareholder who is entitled to the Cash Consideration under this 

Scheme from the Trust Account by doing any of the following at its election: 

(i) sending (or procuring the VRL Registry to send) it to the Transferring 

Shareholder’s Registered Address by cheque (in the name of that Transferring 

Shareholder) in Australian currency drawn out of the Trust Account; or 

(ii) depositing (or procuring the VRL Registry to deposit) it into an account with any 

Australian ADI (as defined in the Corporations Act) notified to VRL (or the VRL 

Registry) by an appropriate authority from the Transferring Shareholder. 

(c) If: 

(i) a Transferring Shareholder does not have a Registered Address and no account 

has been notified in accordance with clause 5.3(b)(ii) or a deposit into such an 

account is rejected or refunded; or 

(ii) a cheque issued under this clause 5 has been cancelled in accordance with 

clause 5.7(a),  

VRL as the trustee for the Transferring Shareholders may credit the amount payable to 

the relevant Transferring Shareholder to a separate bank account of VRL (Separate 

Account) to be held until the Transferring Shareholder claims the amount or the amount 

is dealt with under the Unclaimed Money Act 2008 (Vic). To avoid doubt, if the amount is 

not credited to a Separate Account, the amount will continue to be held in the Trust 

Account until the Transferring Shareholder claims the amount or the amount is dealt with 

under Unclaimed Money Act 2008 (Vic). Until such time as the amount is dealt with under 

Unclaimed Money Act 2008 (Vic), VRL must hold the amount on trust for the relevant 

Transferring Shareholder, but any interest or other benefit accruing from the amount will 

be to the benefit of BidCo. An amount credited to the Separate Account or Trust Account 

(as applicable) is to be treated as having been paid to the Transferring Shareholder when 

credited to the Separate Account or Trust Account (as applicable). VRL must maintain 

records of the amounts paid, the people who are intitled to the amount and any transfers 

of the amounts. 

(d) To the extent that, following satisfaction of VRL's obligations under clause 5.2(b), there is 

a surplus in the amount held in the Trust Account, that surplus may be paid by VRL to 

BidCo. 

5.4 Foreign resident capital gains withholding 

(a) If BidCo determines, having regard to legal advice, that BidCo is either: 

(i) required by law to withhold any amount from a payment to a Transferring 

Shareholder; or 

(ii) liable to pay an amount to the Commissioner of Taxation under Subdivision 14-D 

of Schedule 1 to the Taxation Administration Act 1953 (Cth) in respect of the 

acquisition of Transferring Shares from a Transferring Shareholder, 
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then BidCo is entitled to withhold the relevant amount before making the payment to the 

Transferring Shareholder and payment of the reduced amount shall be taken to be full 

payment of the relevant amount for the purposes of this Scheme, including clause 5.3. 

(b) BidCo must pay any amount so withheld to the relevant taxation authority within the time 

permitted by law, and, if requested in writing by the relevant Transferring Shareholder, 

provide a receipt or other appropriate evidence (or procure the provision of such receipt or 

other evidence) of such payment to the relevant Transferring Shareholder. 

5.5 Joint holders 

In the case of Transferring Shares held in joint names: 

(a) any cheque required to be sent under this Scheme will be made payable to the joint 

holders and sent at the sole discretion of VRL, either to the holder whose name appears 

first in the Share Register as at the Record Date or to the joint holders; and 

(b) any other document required to be sent under this Scheme, will be forwarded, at the sole 

discretion of VRL, either to the holder whose name appears first in the Share Register as 

at the Record Date or to the joint holders. 

5.6 Fractional entitlements  

Where the calculation of the Scheme Consideration to be provided to a Transferring Shareholder 

would result in the Transferring Shareholder becoming entitled to a fraction of a cent, that 

fractional entitlement will be rounded down to the nearest whole cent. 

5.7 Unclaimed monies 

(a) VRL may cancel a cheque sent under this clause 5 if the cheque: 

(i) is returned to VRL; or 

(ii) has not been presented for payment within six months after the date on which the 

cheque was sent. 

(b) During the period of 11 months commencing on the Implementation Date, on request in 

writing from a Transferring Shareholder to VRL (or the Share Registry) (which request 

may not be made until the date which is 20 Business Days after the Implementation Date), 

VRL must reissue a cheque that was previously cancelled under clause 5.7(a). 

(c) The Unclaimed Money Act 2008 (Vic) will apply in relation to any Scheme Consideration 

which becomes “unclaimed money” (as defined in section 3 of the Unclaimed Moneys Act 

2008 (Vic)). 

(d) Any interest or other benefit accruing from unclaimed Scheme Consideration will be to the 

benefit of BidCo. 

5.8 Order of a court or Regulatory Authority 

If: 

(a) written notice is given to VRL (or the Share Registry) of an order or direction made by a 

court of competent jurisdiction or by another Regulatory Authority that requires payment to 

a third party of a sum in respect of Transferring Shares held by a particular Transferring 

Shareholder, which would otherwise be payable to that Transferring Shareholder by VRL 

in accordance with this clause 5, then VRL may procure that payment is made in 

accordance with that order or direction; or 

(b) written notice is given to VRL (or the Share Registry) of an order or direction made by a 

court of competent jurisdiction or by another Regulatory Authority that prevents VRL from 

making a payment to any particular Transferring Shareholder in accordance with clause 

5.3(b), or such payment is otherwise prohibited by applicable law, VRL may retain an 

amount equal to the number of Transferring Shares held by that Transferring Shareholder 

multiplied by the Scheme Consideration until such time as payment in accordance with 

this clause 5 is permitted by that order or direction or otherwise by law,  
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and the payment or retention by VRL (or the Share Registry) will constitute the full discharge of 

VRL's obligations under clause 5.3(b) with respect of the amount so paid or retained until, in the 

case of clause 5.8(b), it is no longer required to be retained.  

5.9 Definition of sending 

For the purposes of clause 5, the expression sending means, in relation to each Transferring 

Shareholder: 

(a) sending by ordinary pre-paid post or courier to the Registered Address of that Transferring 

Shareholder as at the Record Date; or 

(b) delivery to the Registered Address of that Transferring Shareholder as at the Record Date 

by any other means at no cost to the recipient. 

6. Retention Shares 

6.1 General 

(a) Any VRL Shareholder will be entitled to make an Election, subject to the terms of this 

clause 6. 

(b) Subject to clause 6.2: 

(i) a Scheme Shareholder who makes a valid Election will retain all of their Scheme 

Shares;  

(ii) a Scheme Shareholder will be a Retaining Shareholder in respect of the Scheme 

Shares they retain; and 

(iii) the Scheme Shares retained by the Retaining Shareholder will be Retained 

Shares. 

6.2 Retained Shares Scaleback  

Subject to the remainder of this clause 6, if the number of Scheme Shares held by Scheme 

Shareholders who have made valid Elections is greater than the Retention Cap, the number of 

Scheme Shares to be retained by a Scheme Shareholder who has made a valid Election will be 

calculated in accordance with the following formula: 

NR = (B/A) x C, 

where: 

NR = the number of Scheme Shares to be retained by the Scheme Shareholder, 

subject to the remainder of this clause 6; 

A = the number of Scheme Shares in respect of which Scheme Shareholders 

in aggregate have made valid Elections on or before the Election Date; 

B = the Retention Cap; and 

C = the number of Scheme Shares held by the Scheme Shareholder,  

in which case that Scheme Shareholder will be a Transferring Shareholder in 

respect of that number of Scheme Shares by which C exceeds NR, and will receive 

Scheme Consideration in relation to those Transferring Shares.  

6.3 Fractional entitlements  

Where the calculation of the Scheme Consideration to be retained by a Retaining Shareholder 

would result in a fraction of a share, that fractional amount of a share will be rounded down to the 

nearest whole share. 

Any Scheme Shares held by a Retaining Shareholder that are not Retained Shares due to the 

operation of this clause 6 are Transferring Shares, and the Retaining Shareholder is a 

Transferring Shareholder in respect of those Transferring Shares.   
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7. Dealings in VRL Shares 

7.1 Determination of Scheme Shareholders 

To establish the identity of the Scheme Shareholders, dealings in VRL Shares or other alterations 

to the Share Register will only be recognised if: 

(a) in the case of dealings of the type to be effected using CHESS, the transferee is 

registered in the Share Register as the holder of the relevant VRL Shares on or before 

7.00pm on the Record Date; and 

(b) in all other cases, registrable transmission applications or transfers in respect of those 

dealings are received on or before 5.00pm on the day on which the Record Date occurs at 

the place where the Share Register is kept, 

and VRL will not accept for registration, nor recognise for any purpose (except a transfer to BidCo 

under this Scheme and any subsequent transfer by BidCo or its successors in title), any transfer 

or transmission application or other request received after such times, or received prior to such 

times but not in registrable or actionable form, as appropriate. 

7.2 Register 

(a) (Registration of transfers) VRL must register registrable transmission applications or 

transfers of the kind referred to in clause 7.1(b) by or as soon as reasonably practicable 

after the Record Date (provided that for the avoidance of doubt nothing in this clause 7.2 

requires VRL to register a transfer that would result in a VRL Shareholder holding a parcel 

of VRL Shares that is less than a 'marketable parcel' (as defined in the Settlement Rules)). 

(b) (No registration after Record Date) VRL will not accept for registration or recognise for 

any purpose any transmission application or transfer in respect of VRL Shares received 

after 5.00pm on the day on which the Record Date occurs, other than to BidCo in 

accordance with this Scheme and any subsequent transfer to or by BidCo or its 

successors in title. 

(c) (Maintenance of Share Register) For the purpose of determining entitlements to the 

Scheme Consideration, VRL must maintain the Share Register in accordance with the 

provisions of this clause until the Scheme Consideration has been delivered to the 

Transferring Shareholders.  The Share Register in this form will solely determine 

entitlements to the Scheme Consideration. 

(d) (No disposal after Record Date) From the Record Date until registration of BidCo in 

respect of all Transferring Shares under clause 4, no VRL Shareholder may dispose or 

otherwise deal with VRL Shares (or purport to do so) in any way except as set out in this 

Scheme and any attempt to do so will have no effect and VRL shall be entitled to 

disregard any such disposal or dealing. 

(e) (Statements of holding from Record Date) All statements of holding for Transferring 

Shares will cease to have effect from the Record Date as documents of title in respect of 

those shares. As from the Record Date, each entry current at that date on the Share 

Register in respect of Transferring Shares will cease to have effect except as evidence of 

entitlement to the Scheme Consideration in respect of the VRL Shares relating to that 

entry. 

(f) (Provision of Scheme Shareholder details) As soon as practicable on or after the 

Record Date and in any event within one Business Day after the Record Date, VRL will 

ensure that details of the names, Registered Addresses and holdings of VRL Shares for 

each Scheme Shareholder are available to BidCo in the form BidCo reasonably requires. 
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8. Suspension and delisting 

(a) VRL will apply to ASX to suspend trading on the ASX in VRL Shares with effect from the 

close of trading on the Effective Date. 

(b) On a date after the Implementation Date to be determined by BidCo, and to take effect 

only after the transfer of the Transferring Shares has been registered in accordance with 

clause 4.2(b), VRL will apply: 

(i) for termination of the official quotation of VRL Shares on ASX; and 

(ii) to have itself removed from the official list of ASX, and 

each Retaining Shareholder is deemed to have agreed to VRL taking the steps referred to 

in this clause.   

9. General Scheme provisions 

9.1 Consent to amendments to this Scheme 

If the Court proposes to approve this Scheme subject to any alterations or conditions:  

(a) VRL may, by its counsel or solicitors, consent on behalf of all persons concerned to those 

alterations or conditions to which BidCo has consented in writing; and 

(b) each Scheme Shareholder agrees to any such alterations or conditions to which counsel 

for VRL has consented. 

9.2 Binding effect of Scheme 

This Scheme binds VRL and all Scheme Shareholders (including those who did not attend the 

Scheme Meeting, those who did not vote at that meeting, or voted against this Scheme at that 

meeting) and, to the extent of any inconsistency, overrides the constitution of VRL. 

9.3 Scheme Shareholders' agreements and acknowledgment 

Each Scheme Shareholder: 

(a) agrees to the transfer of their Transferring Shares together with all rights and entitlements 

attaching to those VRL Shares in accordance with this Scheme; 

(b) who holds their Transferring Shares in a CHESS Holding agrees to the conversion of 

those Shares to an Issuer Sponsored Holding and irrevocably authorises VRL to do 

anything necessary or expedient (whether required by the Settlement Rules or otherwise) 

to effect or facilitate such conversion; 

(c) agrees to any variation, cancellation or modification of the rights attached to their VRL 

Shares constituted by or resulting from this Scheme; 

(d) agrees to, on the direction of BidCo, destroy any holding statements or share certificates 

relating to their Transferring Shares; 

(e) to the extent they hold Retained Shares, agrees to be bound by the VRL Shareholders' 

Deed; 

(f) acknowledges and agrees that this Scheme binds VRL and all Scheme Shareholders 

(including those who did not attend the Scheme Meeting or did not vote at that meeting or 

voted against this Scheme at that Scheme Meeting). 

9.4 Warranties by Scheme Shareholders 

(a) Each Scheme Shareholder is deemed to have warranted to VRL, in its own right and for 

the benefit of BidCo, that as at the Implementation Date: 

(i) all of its Transferring Shares which are transferred to BidCo under this Scheme, 

including any rights and entitlements attaching to those Transferring Shares, will, 
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at the time of transfer, be free from all mortgages, charges, liens, encumbrances, 

pledges, security interests (including any “security interests” within the meaning of 

section 12 of the Personal Property Securities Act 2009 (Cth)) and interests of 

third parties of any kind, whether legal or otherwise, and restrictions on transfer of 

any kind; 

(ii) all of its Transferring Shares which are transferred to BidCo under this Scheme 

will, on the date on which they are transferred to BidCo, be fully paid;  

(iii) it has full power and capacity to transfer its Transferring Shares to BidCo together 

with any rights attaching to those shares; and 

(iv) it has no existing right to be issued any VRL Shares, options exercisable into VRL 

Shares, VRL convertible notes or any other VRL securities. 

(b) VRL undertakes that it will provide the warranties in clause 9.4(a) to BidCo as agent and 

attorney of each Scheme Shareholder. 

9.5 Title to and rights in Scheme Shares 

(a) To the extent permitted by law, the Transferring Shares (including all rights and 

entitlements attached to Transferring Shares) transferred under this Scheme will be 

transferred free from all mortgages, charges, liens, encumbrances, pledges, security 

interests (including any “security interests” within the meaning of section 12 of the 

Personal Property Securities Act 2009 (Cth)) and interests of third parties of any kind, 

whether legal or otherwise, and restrictions on transfer of any kind. 

(b) On and from the Implementation Date, subject to the provision of the Scheme 

Consideration to each Transferring Shareholder in the manner contemplated by clause 

5.3(b), BidCo will be beneficially entitled to the Transferring Shares transferred to it under 

this Scheme pending registration by VRL of BidCo in the Share Register as the holder of 

the Transferring Shares. 

9.6 Authority given to VRL 

(a) Scheme Shareholders will be deemed to have authorised VRL to do and execute all acts, 

matters, things and documents on the part of each Scheme Shareholder necessary for or 

incidental to the implementation of this Scheme, including executing and delivering, as 

agent and attorney of each Scheme Shareholder: 

(i) a share transfer or transfers in relation to Transferring Shares as contemplated by 

clause 4.2;  

(ii) any deed or document required by VRL or BidCo that causes each Retaining 

Shareholder to be bound by the VRL Shareholders' Deed;  

(iii) if the aggregate of: 

(A) the total number of holders of Retained Shares; and 

(B) the total number of expected holders of the Transferring Shares, 

would, in BidCo's reasonable opinion, exceed 50, any transfer of Retained Shares 

to the Nominee or a trustee as deemed necessary by BidCo for the Nominee or 

trustee to hold on bare trust as provided for, and in accordance with the VRL 

Shareholders' Deed and the Nominee Deed (such that the Retaining Shareholders 

affected by such transfer will be beneficial holders but not the legal holders of the 

Retained Shares); and 

(iv) any deed or document required by VRL or BidCo that causes each Retaining 

Shareholder to be bound by the constituent documents of any trust for the 

Retaining Shareholder referred to in clause 9.6(a)(iii).  
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(b) Each Scheme Shareholder, without the need for any further act, irrevocably appoints VRL 

and all of its directors, secretaries and officers (jointly and severally) as its attorney and 

agent for the purpose of:  

(i) on the Effective Date, enforcing the Deed Poll against BidCo and VRL accepts 

such appointment; and 

(ii) on the Implementation Date, executing any document necessary to give effect to 

this Scheme including, a proper instrument of transfer of its Transferring Shares 

for the purposes of section 1071B of the Corporations Act which may be a master 

transfer of all, the Transferring Shares and VRL accepts such appointment.  

 

 

9.7 Appointment of sole proxy 

Immediately after the provision of the Scheme Consideration to each Transferring Shareholder in 

the manner contemplated by clause 5.3(b) until VRL registers BidCo as the holder of all 

Transferring Shares in the Share Register, each Transferring Shareholder: 

(a) is deemed to have irrevocably appointed BidCo as its attorney and agent (and directed 

BidCo in such capacity) to appoint an officer or agent nominated by BidCo as its sole 

proxy and, where applicable, corporate representative to attend shareholders’ meetings of 

VRL, exercise the votes attaching to the Transferring Shares registered in its name and 

sign any shareholders’ resolution; 

(b) undertakes not to otherwise attend Shareholders' meetings, exercise the votes attaching 

to Transferring Shares registered in their names or sign or vote on any resolutions 

(whether in person, by proxy or by corporate representative) other than pursuant to 

clause 9.7(a); 

(c) must take all other actions in the capacity of a registered holder of Transferring Shares as 

BidCo reasonably directs; and 

(d) acknowledges and agrees that in exercising the powers referred to in clause 9.7(a), BidCo 

and any officer or agent nominated by BidCo under clause 9.7(a) may act in the best 

interests of BidCo as the intended registered holder of the Transferring Shares. 

9.8 Instructions and elections 

If not prohibited by law (and including where permitted or facilitated by relief granted by a 

Regulatory Authority), all instructions, notifications or elections by a Transferring Shareholder to 

VRL binding or deemed binding between the Transferring Shareholder and VRL relating to VRL or 

Transferring Shares (including any email addresses, instructions relating to communications from 

VRL, whether dividends are to be paid by cheque or into a specific bank account, notices of 

meetings or other communications from VRL) will be deemed from the Implementation Date 

(except to the extent determined otherwise by BidCo in its sole discretion), by reason of this 

Scheme, to be made by the Transferring Shareholder to BidCo and will be accepted by BidCo 

until that instruction, notification or election is revoked or amended in writing addressed to BidCo 

at its registry. 

10. General 

10.1 Stamp duty 

BidCo must pay all stamp duty payable in connection with the transfer of the Transferring Shares 

to BidCo pursuant to this Scheme.   

10.2 Notices 

(a) If a notice, transfer, transmission application, direction or other communication referred to 

in this document is sent by post to VRL, it will not be taken to be received in the ordinary 

course of post or on a date and time other than the date and time (if any) on which it is 

actually received at VRL's registered office or at the office of the VRL Registry. 
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(b) The accidental omission to give notice of the Scheme Meeting or the non- receipt of such 

a notice by any Shareholder may not, unless so ordered by the Court, invalidate the 

Scheme Meeting or the proceedings of the Scheme Meeting. 

10.3 Further assurances 

(a) VRL must do anything necessary (including executing agreements and documents) or 

incidental to give full effect to this Scheme and the transactions contemplated by it. 

(b) Each Scheme Shareholder consents to VRL doing all things necessary or incidental to 

give full effect to this Scheme and the transactions contemplated by it. 

10.4 Governing law and jurisdiction 

(a) This Scheme is governed by the laws of Victoria. 

(b) The parties irrevocably submit to the non-exclusive jurisdiction of courts exercising 

jurisdiction in Victoria and courts of appeal from them in respect of any proceedings 

arising out of or in connection with this Scheme.  

10.5 No liability when acting in good faith 

Neither BidCo nor any of its respective directors, officers, secretaries or employees, will be liable 

for anything done or omitted to be done in the performance of this Scheme or the Deed Poll in 

good faith. 
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Details 

Date  

Parties 

Name Village Roadshow Corporation Pty Ltd  

ACN 004 318 610 

Short form name VRC 

Notice details Level 18, 530 Collins Street, Melbourne VIC 3000 

Email: sean_morcom@roadshow.com.au 

 Attention: Sean Morcom 

 

Name VRG Holdco Limited 

ACN 642 54 313 

Short form name HoldCo 

Notice details Level 26, 101 Collins Street, Melbourne, Vic 3000 

Email: BGray@bghcapital.com and Hmorfis@bghcapital.com  

 Attention: Ben Gray and Hari Morfis 

 

Name Village Roadshow Limited 

ABN 43 010 672 054 

Short form name VRL 

Notice details Level 1, 500 Chapel Street, South Yarra, Vic 3141 

Email: Simon_Phillipson@vrl.com.au 

 Attention: Mr Simon Phillipson 

  

Background 

A On 6 August 2020, VRL, VRC, BidCo and HoldCo entered into the Implementation Agreement to 

provide for (among other matters) the implementation of the Structure A Scheme. 

B The effect of the Structure A Scheme will be to transfer all Structure A Scheme Shares to VRC in 

return for the Structure A Scheme Consideration. 

C VRC and HoldCo enter this deed poll to covenant in favour of Structure A Scheme Shareholders 

to:  

(i) perform the actions attributed to them respectively under the Structure A Scheme; and 

(ii) provide the Structure A Scheme Consideration in accordance with the Structure A 

Scheme. 

mailto:BGray@bghcapital.com
mailto:Hmorfis@bghcapital.com
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Agreed terms 

1. Defined terms & interpretation 

1.1 Defined terms 

In this document: 

BidCo means VRG Bidco Pty Limited ACN 642 862 422. 

Implementation Agreement means the Implementation Agreement dated 6 August 2020 

between VRL, VRC, BidCo and HoldCo. 

VRL means Village Roadshow Limited ABN 43 010 672 054 as trustee for the Scheme 

Shareholders. 

Trust Account has the meaning given in the Structure A Scheme. 

1.2 Terms defined in Implementation Agreement 

Words and phrases defined in the Implementation Agreement have the same meaning in this 

deed poll unless the context requires otherwise. 

1.3 Incorporation by reference 

The provisions of clauses 1.2, 1.3 and 1.4 of the Implementation Agreement form part of this deed 

poll as if set out at length in this deed poll but with deed poll substituted for deed and with any 

reference to party being taken to include the Structure A Scheme Shareholders. 

2. Nature of this deed poll 
Each of VRC and HoldCo agree that this deed poll may be relied on and enforced by any Scheme 

Shareholder in accordance with its terms even though the Structure A Scheme Shareholders are 

not a party to it. 

3. Conditions 

3.1 Conditions 

Each of VRC's, and HoldCo's obligations under this deed poll are subject to the Structure A 

Scheme becoming Effective. 

3.2 Termination 

This deed poll and the obligations of VRC and HoldCo under this deed poll will automatically 

terminate and this deed poll will be of no further force or effect if: 

(a) the Implementation Agreement is terminated in accordance with its terms; 

(b) the Structure B Scheme becomes Effective; or 

(c) the Structure A Scheme is not Effective on or before the End Date or any later date as the 

Court, with the consent of BidCo, VRC and VRL, may order, 

unless VRL, VRC and BidCo otherwise agree in writing. 

3.3 Consequences of termination 

If this deed poll terminates under clause 3.2, in addition and without prejudice to any other rights, 

powers or remedies available to them: 

(a) VRC and HoldCo are released from their obligations to further perform this deed poll; and 

(b) each Structure A Scheme Shareholder retains the rights they have against VRC and 

HoldCo in respect of any breach of this deed poll which occurred before it terminated. 
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4. Performance of obligations 

4.1 Generally 

Subject to clause 3, VRC and HoldCo covenant in favour of Structure A Scheme Shareholders to 

perform the actions attributed to them respectively under, and otherwise comply with, the 

Structure A Scheme as if VRC and HoldCo were parties to the Structure A Scheme.  

4.2 Provision of Scheme Consideration 

(a) Subject to clause 3, each of VRC and HoldCo undertakes in favour of each Structure A 

Scheme Shareholder to provide or procure the provision of the Structure A Scheme 

Consideration to each Structure A Scheme Shareholder in accordance with the terms of 

the Structure A Scheme. 

(b) The obligations of VRC and HoldCo under clause 4.2(a) will be satisfied if, in respect of 

the Structure A Scheme Consideration:  

(i) VRC deposits, no later than the Business Day before the Implementation Date, an 

amount equal to the aggregate amount of the cash component of the Structure A 

Scheme Consideration payable to Structure A Scheme Shareholders who are 

entitled to the Cash Consideration under the Structure A Scheme in cleared funds 

to the Trust Account;   

(ii) no later than 12.00 noon (or such later time as VRC and VRL may agree) on the 

Implementation Date, VRC and HoldCo procures that, at VRC's and HoldCo's 

absolute discretion, either: 

(A) the name of each Scheme Shareholder (if any) entitled to receive HoldCo 

Shares under the Structure A Scheme is entered in HoldCo's register of 

members as the holder of those HoldCo Shares (having the same holding 

name and address and other details as the holding of the relevant Scheme 

Shares) and HoldCo provides VRL with written confirmation that HoldCo 

has done so; or 

(B) the name of the Custodian is entered in HoldCo's register of members as 

the holder of those HoldCo Shares, pursuant to and in accordance with the 

HoldCo Shareholders Agreement for the Custodian to hold on bare trust 

for the Scheme Shareholders with the trust arrangements being set out in 

the Custody Deed Error! Reference source not found. (such that the 

Scheme Shareholders will be beneficial holders but not the legal holders of 

the HoldCo Shares); and 

(iii) on or before the date that is five Business Days after the Implementation Date, 

HoldCo sends or procures the sending of a certificate to each Structure A Scheme 

Shareholder entitled to receive HoldCo Shares under the Structure A Scheme or 

the Custodian, reflecting the issue of such HoldCo Shares, 

in each case, in accordance with, and subject to, the provisions of the Structure A 

Scheme.  

5. Warranties 
Each of VRC and HoldCo represents and warrants to each Structure A Scheme Shareholder that: 

(a) (status) it is a corporation duly incorporated and validly existing under the laws of the 

place of its incorporation; 

(b) (power) it has the power to enter into and perform its obligations under this deed poll and 

to carry out the transactions contemplated by this deed poll; 

(c) (corporate authorisations) it has taken all necessary corporate action to authorise the 

entry into and performance of this deed poll and to carry out the transactions 

contemplated by this deed poll; 

(d) (documents binding) this deed poll is its valid and binding obligation enforceable in 

accordance with its terms; 
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(e) (transactions permitted) the execution and performance by it of this deed poll and each 

transaction contemplated by this deed poll did not and will not violate in any respect a 

provision of: 

(i) a law or treaty or a judgment, ruling, order or decree of a Governmental Agency 

binding on it; 

(ii) its constitution or other constituent documents; or 

(iii) any other document which is binding on it or its assets; and 

(f) (solvency) it is solvent and no resolutions have been passed nor has any other step been 

taken or legal action or proceedings commenced or threatened against it for its winding up 

or dissolution or for the appointment of a liquidator, receiver, administrator or similar 

officer over any or all of its assets. 

6. Continuing Obligations 

6.1 Deed poll irrevocable 

This deed poll is irrevocable and, subject to clause 3, remains in full force and effect until the 

earlier of: 

(a) all of VRC and HoldCo having fully performed their respective obligations under this deed 

poll; and 

(b) termination of this deed poll under clause 3.2. 

6.2 Variation 

A provision of this deed poll may not be varied unless: 

(a) before the Second Court Date, the variation is agreed to in writing by VRL; or 

(b) on or after the Second Court Date, the variation is agreed to in writing by VRL and is 

approved by the Court, 

in which event VRC and HoldCo will enter into a further deed poll in favour of each Structure A 

Scheme Shareholder giving effect to the amendment. 

7. Notices 
Any notice, demand or other communication (a Notice) to VRC, and/or HoldCo in respect of this 

deed poll: 

(a) must be in writing and signed by the sender or a person duly authorised by it; 

(b) must be delivered to the intended recipient by prepaid post (if posted to an address in 

another country, by registered airmail) or by hand, email or to the address or email 

address specified in the Details; 

(c) will be conclusively taken to be duly given or made: 

(i) (in the case of delivery in hand), when delivered at the address of the 

addressee as provided in the Details, unless that delivery is not made on a 

Business Day, or is made after 5.00pm on a Business Day, in which case that 

Notice will be deemed to be received at 9.00am on the next Business Day; 

(ii) (in the case of delivery by post), on the third Business Days after the date of 

posting (if posted to an address within Australia) or the fifth  Business Days after 

the date of posting (if posted to an address outside Australia); or 

(iii) (in the case of email), on the earlier of: 

(A) when the sending party’s email system confirms delivery of the email by 

way of a delivery notification; or 

(B) when the recipient party confirms receipt to the sending party via email or 

telephone. 
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8. General Provisions 

8.1 Assignment 

(a) The rights and obligations of VRC, HoldCo, VRL and each Structure A Scheme 

Shareholder under this deed poll are personal. They cannot be assigned, charged, 

encumbered or otherwise dealt with at law or in equity without the prior written consent of 

VRC, HoldCo and VRL. 

(b) Any purported dealing in contravention of clause 8.1(a) is invalid. 

8.2 Cumulative rights 

The rights, powers and remedies of VRC, HoldCo, VRL and each Structure A Scheme 

Shareholder under this deed poll are cumulative with and do not exclude any other rights, powers 

or remedies provided by law independently of this deed poll. 

8.3 No waiver 

(a) Neither VRC or HoldCo may rely on the words or conduct of any Structure A Scheme 

Shareholder as a waiver of any right unless the waiver is in writing and signed by the 

Structure A Scheme Shareholder granting the waiver. 

(b) If a Structure A Scheme Shareholder does not exercise a right arising from a breach of 

this deed poll at a given time, it may, unless it has waived that right in writing, exercise the 

right at a later point in time. 

(c) No Structure A Scheme Shareholder may rely on words or conduct of either VRC  or 

HoldCo as a waiver of any right unless the waiver is in writing and signed by VRC or 

HoldCo, as appropriate. 

(d) The meanings of the terms used in this clause 8.4 are set out below. 

conduct includes delay in the exercise of a right. 

right means any right arising under or in connection with this deed poll and includes the 

right to rely on this clause. 

waiver includes an election between rights and remedies, and conduct which might 

otherwise give rise to an estoppel. 

8.4 Stamp duty 

VRC: 

(a) must pay or procure the payment of all stamp duty (if any) any related fines, penalties and 

interest in respect of the Structure A Scheme and this deed poll (including the acquisition 

or transfer of Structure A Scheme Shares pursuant to the Structure A Scheme), the 

performance of this deed poll and each transaction effected by or made under or pursuant 

to the Structure A Scheme and this deed poll; and 

(b) indemnify and undertake to keep indemnified each Structure A Scheme Shareholder 

against any liability arising from a failure to comply with clause 8.4(a).  

8.5 Further assurances 

VRC  and HoldCo will, at their own expense, do all things reasonably required of it to give full 

effect to this deed poll. 

8.6 Governing law and jurisdiction 

This deed poll is governed by the laws of the State of Victoria. In relation to it and related non-

contractual matters VRC and HoldCo irrevocably: 

(a) submit to the non-exclusive jurisdiction of courts with jurisdiction there; and 

(b) waive any right to object to the venue on any ground. 
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Signing page 

EXECUTED and delivered as a deed poll. 

 

Executed by Village Roadshow Limited in 
accordance with Section 127 of the Corporations 
Act 2001 

  

   

   

Signature of director  Signature of director/company secretary 
(Please delete as applicable) 

   

Name of director (print)  Name of director/company secretary (print) 

 

By signing above, each director or secretary (as applicable) consents to electronic execution of this 

document (in whole or in part), represents that they hold the position or are the person named with 

respect to their execution and authorises any other director or secretary (as applicable) to produce a copy 

of this document bearing his or her signature for the purpose of signing the copy to complete its execution 

under section 127 of the Corporations Act. The copy of the signature appearing on the copy so executed 

is to be treated as his or her original signature. 

 

Executed by Village Roadshow Corporation Pty 
Ltd in accordance with Section 127 of the 
Corporations Act 2001 

  

   

   

Signature of director  Signature of director/company secretary 
(Please delete as applicable) 

   

Name of director (print)  Name of director/company secretary (print) 

 

By signing above, each director or secretary (as applicable) consents to electronic execution of this 

document (in whole or in part), represents that they hold the position or are the person named with 

respect to their execution and authorises any other director or secretary (as applicable) to produce a copy 

of this document bearing his or her signature for the purpose of signing the copy to complete its execution 

under section 127 of the Corporations Act. The copy of the signature appearing on the copy so executed 

is to be treated as his or her original signature. 
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Executed by VRG Holdco Limited in accordance 
with Section 127 of the Corporations Act 2001 

  

   

   

Signature of director  Signature of director/company secretary 
(Please delete as applicable) 

   

Name of director (print)  Name of director/company secretary (print) 

 

By signing above, each director or secretary (as applicable) consents to electronic execution of this 

document (in whole or in part), represents that they hold the position or are the person named with 

respect to their execution and authorises any other director or secretary (as applicable) to produce a copy 

of this document bearing his or her signature for the purpose of signing the copy to complete its execution 

under section 127 of the Corporations Act. The copy of the signature appearing on the copy so executed 

is to be treated as his or her original signature. 
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Details 

Date  

Parties 

Name VRG Bidco Pty Limited 

ACN 642 862 422 

Short form name BidCo 

Notice details Level 26, 101 Collins Street, Melbourne, Vic 3000 

Email: BGray@bghcapital.com and Hmorfis@bghcapital.com 

 Attention: Ben Gray and Hari Morfis 

 
 

Name Village Roadshow Limited 

ABN 43 010 672 054 

Short form name VRL 

Notice details Level 1, 500 Chapel Street, South Yarra, Vic 3141 

Email: Simon_Phillipson@vrl.com.au 

 Attention: Mr Simon Phillipson 

  

Background 

A On 6 August 2020, VRL, VRC, BidCo and HoldCo entered into the Implementation Agreement to 

provide for (among other matters) the implementation of the Structure B Scheme. 

B The effect of the Structure B Scheme will be to transfer all Transferring Shares to BidCo in return 

for the Structure B Scheme Consideration. 

C BidCo  enters this deed poll to covenant in favour of Structure B Scheme Shareholders to:  

(i) perform the actions attributed to it under the Structure B Scheme; and 

(ii) provide the Structure B Scheme Consideration in accordance with the Structure B 

Scheme. 

mailto:BGray@bghcapital.com
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Agreed terms 

1. Defined terms & interpretation 

1.1 Defined terms 

In this document: 

HoldCo means VRG Holdco Limited ACN 642 854 313. 

Implementation Agreement means the Implementation Agreement dated 6 August 2020 

between VRL, VRC, BidCo and HoldCo. 

VRC means Village Roadshow Corporation Pty Ltd ACN 004 318 610. 

VRL means Village Roadshow Limited ABN 43 010 672 054 as trustee for the Scheme 

Shareholders. 

Trust Account has the meaning given in the Structure B Scheme. 

1.2 Terms defined in Implementation Agreement 

Words and phrases defined in the Implementation Agreement have the same meaning in this 

deed poll unless the context requires otherwise. 

1.3 Incorporation by reference 

The provisions of clauses 1.2, 1.3 and 1.4 of the Implementation Agreement form part of this deed 

poll as if set out at length in this deed poll but with deed poll substituted for deed and with any 

reference to party being taken to include the Structure B Scheme Shareholders. 

2. Nature of this deed poll 
BidCo agrees that this deed poll may be relied on and enforced by any Scheme Shareholder in 

accordance with its terms even though the Structure B Scheme Shareholders are not a party to it. 

3. Conditions 

3.1 Conditions 

BidCo's obligations under this deed poll are subject to the Structure B Scheme becoming 

Effective. 

3.2 Termination 

This deed poll and the obligations of BidCo under this deed poll will automatically terminate and 

this deed poll will be of no further force or effect if: 

(a) the Implementation Agreement is terminated in accordance with its terms; 

(b) the Structure A Scheme becomes Effective; or 

(c) the Structure B Scheme is not Effective on or before the End Date or any later date as the 

Court, with the consent of BidCo and VRL, may order, 

unless VRL and BidCo otherwise agree in writing. 

3.3 Consequences of termination 

If this deed poll terminates under clause 3.2, in addition and without prejudice to any other rights, 

powers or remedies available to them: 

(a) BidCo is released from its obligations to further perform this deed poll; and 

(b) each Structure B Scheme Shareholder retains the rights they have against BidCo in 

respect of any breach of this deed poll which occurred before it terminated. 
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4. Performance of obligations 

4.1 Generally 

Subject to clause 3, BidCo covenants in favour of Structure B Scheme Shareholders to perform 

the actions attributed to it under, and otherwise comply with, the Structure B Scheme as if BidCo 

was a party to the Structure B Scheme.  

4.2 Provision of Scheme Consideration 

(a) Subject to clause 3, BidCo undertakes in favour of each Transferring Shareholder to 

provide or procure the provision of the Structure B Scheme Consideration to each 

Transferring Shareholder in accordance with the terms of the Structure B Scheme. 

(b) The obligations of BidCo under clause 4.2(a) will be satisfied if, in respect of the Structure 

B Scheme Consideration BidCo deposits, no later than the Business Day before the 

Implementation Date, an amount equal to the aggregate amount of the cash component of 

the Structure B Scheme Consideration payable to Transferring Shareholders in cleared 

funds to the Trust Account, in accordance with, and subject to, the provisions of the 

Structure B Scheme.  

5. Warranties 
BidCo represents and warrants to each Structure B Scheme Shareholder that: 

(a) (status) it is a corporation duly incorporated and validly existing under the laws of the 

place of its incorporation; 

(b) (power) it has the power to enter into and perform its obligations under this deed poll and 

to carry out the transactions contemplated by this deed poll; 

(c) (corporate authorisations) it has taken all necessary corporate action to authorise the 

entry into and performance of this deed poll and to carry out the transactions 

contemplated by this deed poll; 

(d) (documents binding) this deed poll is its valid and binding obligation enforceable in 

accordance with its terms; 

(e) (transactions permitted) the execution and performance by it of this deed poll and each 

transaction contemplated by this deed poll did not and will not violate in any respect a 

provision of: 

(i) a law or treaty or a judgment, ruling, order or decree of a Governmental Agency 

binding on it; 

(ii) its constitution or other constituent documents; or 

(iii) any other document which is binding on it or its assets; and 

(f) (solvency) it is solvent and no resolutions have been passed nor has any other step been 

taken or legal action or proceedings commenced or threatened against it for its winding up 

or dissolution or for the appointment of a liquidator, receiver, administrator or similar 

officer over any or all of its assets. 

6. Continuing Obligations 

6.1 Deed poll irrevocable 

This deed poll is irrevocable and, subject to clause 3, remains in full force and effect until the 

earlier of: 

(a) BidCo having fully performed its obligations under this deed poll; and 

(b) termination of this deed poll under clause 3.2. 
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6.2 Variation 

A provision of this deed poll may not be varied unless: 

(a) before the Second Court Date, the variation is agreed to in writing by VRL; or 

(b) on or after the Second Court Date, the variation is agreed to in writing by VRL and is 

approved by the Court, 

in which event BidCo will enter into a further deed poll in favour of each Structure B Scheme 

Shareholder giving effect to the amendment. 

7. Notices 
Any notice, demand or other communication (a Notice) to BidCo in respect of this deed poll: 

(a) must be in writing and signed by the sender or a person duly authorised by it; 

(b) must be delivered to the intended recipient by prepaid post (if posted to an address in 

another country, by registered airmail) or by hand, email or to the address or email 

address specified in the Details; 

(c) will be conclusively taken to be duly given or made: 

(i) (in the case of delivery in hand), when delivered at the address of the 

addressee as provided in the Details, unless that delivery is not made on a 

Business Day, or is made after 5.00pm on a Business Day, in which case that 

Notice will be deemed to be received at 9.00am on the next Business Day; 

(ii) (in the case of delivery by post), on the third Business Days after the date of 

posting (if posted to an address within Australia) or the fifth  Business Days after 

the date of posting (if posted to an address outside Australia); or 

(iii) (in the case of email), on the earlier of: 

(A) when the sending party’s email system confirms delivery of the email by 

way of a delivery notification; or 

(B) when the recipient party confirms receipt to the sending party via email or 

telephone. 

8. General Provisions 

8.1 Assignment 

(a) The rights and obligations of BidCo VRL and each Structure B Scheme Shareholder under 

this deed poll are personal. They cannot be assigned, charged, encumbered or otherwise 

dealt with at law or in equity without the prior written consent of BidCo and VRL. 

(b) Any purported dealing in contravention of clause 8.1(a) is invalid. 

8.2 Cumulative rights 

The rights, powers and remedies of BidCo and each Structure B Scheme Shareholder under this 

deed poll are cumulative with and do not exclude any other rights, powers or remedies provided 

by law independently of this deed poll. 

8.3 No waiver 

(a) BidCo may not rely on the words or conduct of any Structure B Scheme Shareholder as a 

waiver of any right unless the waiver is in writing and signed by the Structure B Scheme 

Shareholder granting the waiver. 

(b) If a Structure B Scheme Shareholder does not exercise a right arising from a breach of 

this deed poll at a given time, it may, unless it has waived that right in writing, exercise the 

right at a later point in time. 

(c) No Structure B Scheme Shareholder may rely on words or conduct of BidCo as a waiver 

of any right unless the waiver is in writing and signed by BidCo. 
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(d) The meanings of the terms used in this clause 8.4 are set out below. 

conduct includes delay in the exercise of a right. 

right means any right arising under or in connection with this deed poll and includes the 

right to rely on this clause. 

waiver includes an election between rights and remedies, and conduct which might 

otherwise give rise to an estoppel. 

8.4 Stamp duty 

BidCo:  

(a) must pay or procure the payment of all stamp duty (if any) any related fines, penalties and 

interest in respect of the Structure B Scheme and this deed poll (including the acquisition 

or transfer of Structure B Scheme Shares pursuant to the Structure B Scheme), the 

performance of this deed poll and each transaction effected by or made under or pursuant 

to the Structure B Scheme and this deed poll; and 

(b) indemnifies and undertakes to keep indemnified each Structure B Scheme Shareholder 

against any liability arising from a failure to comply with clause 8.4(a). 

8.5 Further assurances 

BidCo will, at its own expense, do all things reasonably required of it to give full effect to this deed 

poll. 

8.6 Governing law and jurisdiction 

This deed poll is governed by the laws of the State of Victoria. In relation to it and related non-

contractual matters BidCo irrevocably: 

(a) submit to the non-exclusive jurisdiction of courts with jurisdiction there; and 

(b) waive any right to object to the venue on any ground. 
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Signing page 

EXECUTED and delivered as a deed poll. 

Executed by Village Roadshow Limited in 
accordance with Section 127 of the Corporations 
Act 2001 

  

   

   

Signature of director  Signature of director/company secretary 
(Please delete as applicable) 

   

Name of director (print)  Name of director/company secretary (print) 

 

By signing above, each director or secretary (as applicable) consents to electronic execution of this 

document (in whole or in part), represents that they hold the position or are the person named with 

respect to their execution and authorises any other director or secretary (as applicable) to produce a copy 

of this document bearing his or her signature for the purpose of signing the copy to complete its execution 

under section 127 of the Corporations Act. The copy of the signature appearing on the copy so executed 

is to be treated as his or her original signature. 

 
Executed by VRG Bidco Pty Limited in 
accordance with Section 127 of the Corporations 
Act 2001 

  

   

   

Signature of director  Signature of director/company secretary 
(Please delete as applicable) 

   

Name of director (print)  Name of director/company secretary (print) 

 

By signing above, each director or secretary (as applicable) consents to electronic execution of this 

document (in whole or in part), represents that they hold the position or are the person named with 

respect to their execution and authorises any other director or secretary (as applicable) to produce a copy 

of this document bearing his or her signature for the purpose of signing the copy to complete its execution 

under section 127 of the Corporations Act. The copy of the signature appearing on the copy so executed 

is to be treated as his or her original signature. 
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Subscription agreement 

Date ► ____6 August 2020 

Between the parties 

BGH Shareholder Each of the persons listed in Schedule 1 as a BGH Shareholder. 

HoldCo VRG Holdco Limited 

ACN 642 854 313 of Level 26, 101 Collins Street Me bourne VIC 3000 

(HoldCo) 

Company A VRG A Pty Limited 

ACN 642 859 023 of Level 26, 101 Collins Street Me bourne VIC 3000 

(Company A) 

Company B VRG B Pty Limited 

ACN 642 859 434 of Level 26, 101 Collins Street Me bourne VIC 3000 

(Company B) 

Mezzco VRG Mezzco Pty Limited  

ACN 642 861 014 of Level 26, 101 Collins Street Me bourne VIC 3000 

(Mezzco) 

BidCo VRG Bidco Pty Limited  

ACN 642 862 422 of Level 26, 101 Collins Street Me bourne VIC 3000 

(BidCo)  

Positive Positive Investments Pty. Ltd.  

ACN 004 743 426 of Level 18, 530 Collins Street Me bourne VIC 3000 

(Positive)  

VRC Investment VRC Investment Co Pty Ltd 

ACN 103 262 308 of Level 18, 530 Collins Street Me bourne VIC 3000 

(VRC Investment) 

VRC Village Roadshow Corporation Pty Ltd  

ACN 004 318 610 of Level 18, 530 Collins Street Me bourne VIC 3000 

(VRC)  



 

 
 
 

 1     Definitions and interpretation  

 

    
 

Recitals 1 BidCo and HoldCo has entered into the Implementation Agreement and agreed to implement 
either the Structure A Scheme or the Structure B Scheme. 

2 If the Structure A Scheme becomes Effective, BidCo has agreed to acquire all of the shares in 
Positive and VRC has agreed to acquire all of the shares in VRL that VRC does not own (and 
are not being transferred pursuant to the Direct Share Sale Agreement) pursuant to the 
Structure A Scheme. 

3 If the Structure A Scheme is not approved by the relevant VRL shareholders (or by the Court) 
and the Structure B Scheme becomes Effective, BidCo will acquire the shares in VRL that 
VRL shareholders do not validly elect to retain pursuant to the Structure B Scheme. 

4 In order for:  

 if the Structure A Scheme becomes Effective, BidCo to pay the Positive Cash 
Consideration, VRC to pay the cash consideration under the Direct Share Sale 
Agreement and Structure A Cash Consideration and BidCo and VRC to pay the Total 
Costs; or  

 if Structure B Scheme becomes Effective, BidCo to pay the Structure B Cash 
Consideration and the Total Costs, 

this agreement provides for: 

 each Subscriber to subscribe for, and HoldCo to issue to each Subscriber, the HoldCo 
Subscription Shares; 

 HoldCo to subscr be for, and Company A to issue, the Company A Subscription Shares; 

 HoldCo to subscr be for, and Company B to issue, the Company B Subscription Shares; 

 Company A to subscribe for, and Mezzco to issue, the Mezzco A Subscription Shares; 

 Company B to subscribe for, and Mezzco to issue, the Mezzco B Subscription Shares; 

 Mezzco to subscr be for, and BidCo to issue, the BidCo Subscription Shares;  

 BidCo to subscribe for, and Positive to issue, the Positive Subscription Shares;  

 Positive to subscribe for, and VRC Investment to issue, the VRC Investment Subscription 
Shares; and 

 Positive and VRC Investment to subscribe for, and VRC to issue, the VRC Subscription 
Shares. 

The parties agree as follows: 
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1 Definitions and interpretation 

1.1 Agreement components 

This agreement includes any schedule.  

1.2 Definitions 

The meanings of the terms used in this document are set out below. 
 

Term Meaning 

Additional Liquidity 
Amount 

$50 million. 

Base Subscription 
Shares  

the number of HoldCo Shares equal to the sum of:  

1 if the Structure A Scheme becomes Effective, the:  

– Positive Cash Consideration divided by the Structure A Cash 
Consideration; 

– Direct Holdings Cash Shares; 

– Structure A Shares Receiving Cash less the Positive Cash 
Deduction;  

– Total Costs divided by the Structure A Cash Consideration; 
and 

– Additional Liquidity Amount divided by the Structure A Cash 
Consideration;  

2 if the Structure B Scheme becomes Effective, the: 

– Structure B Shares Receiving Cash;  

– Total Costs divided by the Structure B Cash Consideration; 
and 

– Additional Liquidity Amount divided by the Structure B Cash 
Consideration; or  

3 if BGH is obliged to pay the:  

– VRC Costs pursuant to clause 6.2(b)(1) of the Joint Bidding 
Agreement, the VRC Cost Shares; and 

– Break Fee pursuant to clause 6.2(b)(2) of the Joint Bidding 
Agreement, the HoldCo Break Fee Shares. 

BGH BGH Capital Pty Ltd ACN 617 836 982 in its capacity as manager or 
advisor to each of the constituent entities of the BGH Capital Fund I. 
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Term Meaning 

Bid Costs has the meaning given in the Joint Bidding Agreement. 

BidCo Costs the Bid Costs incurred or likely to be incurred by BidCo. 

BidCo Constitution the constitution of BidCo, as amended or varied from time to time. 

BidCo Break Fee 
Liability Event 

occurs where both of the following circumstances exist: 

1 BidCo is obliged to pay a Break Fee pursuant to clause 6.2(b)(2) 
of the Joint Bidding Agreement; and  

2 VRL has issued written notice requesting payment of the Break 
Fee pursuant to clause 16.1(b) or 16.2(b) of the Implementation 
Agreement. 

BidCo Share a fully paid ordinary share in the capital of BidCo. 

BidCo Subscription 
Shares  

the number of BidCo Shares that is equal to the aggregate of the 
number of Mezzco A Subscription Shares and Mezzco B 
Subscription Shares. 

Break Fee the “BidCo Break Fee” or “VRC Break Fee”, each as defined in the 
Implementation Agreement. 

Business Day means a day on which banks are open for general banking business 
in Melbourne, Victoria (not being a Saturday, Sunday or public 
holiday). 

Co-Investor a person nominated by HoldCo pursuant to clause 2(a). 

Company A 
Constitution 

the constitution of Company A as amended or varied from time to 
time. 

Company A Share a fully paid ordinary share in the capital of Company A. 

Company A 
Subscription Shares 

the number of Company A Shares that is equal to 50% of the number 
of HoldCo Subscription Shares, rounded down to the nearest whole 
number, if that results in a fraction of a share. 
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Term Meaning 

Company B 
Constitution 

the constitution of Company B as amended or varied from time to 
time. 

Company B Share a fully paid ordinary share in the capital of Company B. 

Company B 
Subscription Shares 

the number of Company B Shares that is equal to 50% of the number 
of HoldCo Subscription Shares, rounded down to the nearest whole 
number, if that results in a fraction of a share. 

Completion the completion of the issue of the HoldCo Subscription Shares, 
Company A Subscription Shares, Company B Subscription Shares, 
Mezzco A Subscription Shares, Mezzco B Subscription Shares and 
the BidCo Subscription Shares under this agreement. 

Corporations Act the Corporations Act 2001 (Cth). 

Direct Holdings Cash 
Shares 

5,033,280, being a number equal to the aggregate number of all 
“Shares Receiving Cash” (as defined in each of the Direct Sale 
Agreements) under all of the Direct Sale Agreements, of HoldCo 
Shares. 

Direct Sale 
Agreements  

each of the share sale agreements entered into between VRC and 
each of the following dated on or about the date of this agreement: 

1 C&J Kirby Investments Pty Ltd; 

2 JRK Retirement Nominees Pty Ltd; 

3 Graham Burke; 

4 GW Burke Investments Pty Ltd; 

5 GWB Superannuation Pty Ltd; 

6 RAB Superannuation Pty Ltd; 

7 RGK Superannuation Pty Ltd; 

8 RGK Retirement Nominees Pty Ltd; and 

9 Robert Kirby Investments Pty Ltd. 

Effective has the meaning given in the Implementation Agreement. 

Encumbrance any interest or power: 

1 reserved in or over any interest in any asset including, but not 
limited to, any retention of title; or 
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Term Meaning 

2 created or otherwise arising in or over any interest in any asset 
under a bill of sale, mortgage, charge, lien, pledge, trust or power, 

by way of, or having similar commercial effect to, security for 
payment of a debt, any other monetary obligation or the performance 
of any other obligation, or any trust or any retention of title and 
includes, but is not limited to, any agreement to grant or create any of 
the above. 

Governmental 
Agency 

any government or governmental, administrative, monetary, fiscal or 
judicial body, department, commission, authority, tribunal, agency or 
entity in any part of the world. 

GST goods and services tax or similar value added tax levied or imposed 
in Australia under the GST Law or otherwise on a supply. 

GST Act the A New Tax System (Goods and Services Tax) Act 1999 (Cth). 

GST Law has the same meaning as in the GST Act. 

HoldCo Break Fee 
Shares 

the number of HoldCo Shares equal to the Break Fee divided by 
$1.00. 

HoldCo Constitution the constitution of HoldCo as amended or varied from time to time. 

HoldCo Share a fully paid ordinary share in the capital of HoldCo. 

HoldCo Subscription 
Shares  

the sum of all of the Subscriber’s Subscription Shares for all 
Subscribers. 

Implementation 
Agreement 

the scheme implementation agreement between HoldCo, BidCo, 
VRC and VRL executed on or about the date of this agreement. 

Immediately 
Available Funds 

cleared funds transferred by bank cheque, or telegraphic or other 
electronic means of transfer, into a bank account nominated by the 
recipient of the relevant funds. 

Implementation Date has the meaning given in the Implementation Agreement. 
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Term Meaning 

Joint Bidding 
Agreement 

the Joint Bidding Agreement between BGH, HoldCo, Bidco, Positive, 
VRC, John Kirby, Robert Kirby and Graham Burke dated on or about 
the date of this agreement. 

Loss losses, liabilities, damages, costs, debts, money owed, charges and 
expenses and includes Taxes and Duties. 

Mezzco Constitution the constitution of Mezzco as amended or varied from time to time. 

Mezzco Share a fully paid ordinary share in the capital of Mezzco. 

Mezzco A 
Subscription Shares 

the number of Mezzco Shares that is equal to the number of 
Company A Subscription Shares. 

Mezzco B 
Subscription Shares 

the number of Mezzco Shares that is equal to the number of 
Company B Subscription Shares. 

Positive Positive Investments Pty Ltd ACN 004 743 426. 

Positive Cash the amount of “Net Cash” as defined in the Positive Share Sale 
Agreement.  

Positive Cash 
Deduction 

the number of HoldCo Shares equal to the Positive Cash divided by 
the Structure A Scheme Consideration. 

Positive Constitution the constitution of Positive, as amended or varied from time to time. 

Positive Group Positive and its subsidiaries. 

Positive Required 
Funding 

the sum of the:  

1 Direct Holdings Cash Shares multiplied by Structure A Cash 
Consideration; 

2 Structure A Shares Receiving Cash multiplied by the Structure A 
Cash Consideration; and 

3 Total Costs; 

4 Additional Liquidity Amount, 

less the:  
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Term Meaning 

5 BidCo Costs; and 

6 Positive Cash. 

Positive Cash 
Consideration 

the aggregate of the “Cash Consideration” as defined in the Positive 
Share Sale Agreement.  

Positive Share Sale 
Agreement 

has the meaning given in the Implementation Agreement. 

Positive Shares a fully paid ordinary share in the capital of Positive. 

Positive 
Subscription 
Completion 

the completion of the issue of the Positive Subscription Shares, the 
VRC Investment Subscription Shares and the VRC Subscription 
Shares under this agreement, which will only occur if the Structure A 
Scheme has become Effective. 

Positive 
Subscription Shares 

the number of Positive Shares equal to the Positive Required 
Funding divided by $1.00, as adjusted pursuant to clause 4.7(c), 
rounding up to the next whole number in circumstances where BidCo 
would have been required to subscribe for a fraction of a Positive 
Share. 

Respective 
Proportion 

for each Subscriber, is the proportion set out in column C of 
Schedule 1, and if a Co-Investor is nominated by HoldCo, then the 
Respective Proportion for each Subscriber will be as notified by 
HoldCo pursuant to clause 2(b). 

Structure A Cash 
Consideration 

has the meaning given in the Implementation Agreement. 

Structure A 
Payments 
Notification 

the notice in writing prepared by BidCo no later than 2 Business Days 
prior to Completion setting out each party and amount to whom part 
of the VRC Required Funds and any loans made by BidCo pursuant 
to clause 4.7(c) to VRC or any member of the VRL Group are to be 
paid. 

Structure A Scheme has the meaning given in the Implementation Agreement. 

Structure A Scheme 
Shares 

has the meaning given in the Implementation Agreement. 
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Term Meaning 

Structure A Shares 
Receiving Cash 

all Structure A Scheme Shares in respect of which VRL Shareholders 
will receive the Structure A Cash Consideration pursuant to the 
Structure A Scheme. 

Structure B Cash 
Consideration 

has the meaning given in the Implementation Agreement. 

Structure B Scheme has the meaning given in the Implementation Agreement. 

Structure B Scheme 
Shares 

has the meaning given in the Implementation Agreement. 

Structure B Shares 
Receiving Cash 

all Structure B Scheme Shares in respect of which VRL Shareholders 
will receive the Structure B Cash Consideration pursuant to the 
Structure B Scheme. 

Subscriber has the meaning given in clause 5.2(a). 

Subscriber’s 
Subscription Shares 

for each Subscriber, the number of HoldCo Shares equal to that 
Subscriber’s Respective Proportion of the Base Subscription Shares, 
rounding up to the next whole number in circumstances where the 
Subscriber’s Respective Proportion of the Base Subscription Shares 
would have resulted in an obligation to subscribe for a fraction of a 
HoldCo Share. 

Subscription Price the price per HoldCo Share, Company A Share, Company B Share, 
Mezzco Share or BidCo Share (as applicable) to be paid, determined 
as: 

1 if the Structure A Scheme becomes Effective, the Structure A 
Cash Consideration;  

2 if the Structure B Scheme becomes Effective, the Structure B 
Cash Consideration; or 

3 if BidCo is obliged to pay the Break fee pursuant to clause 
6.2(b)(2) of the Joint Bidding Agreement, $1.00. 

Tax any tax, levy, charge, impost, fee, deduction, offset (including 
research and development tax offsets), goods and services tax 
(including GST), payroll tax, superannuation guarantee, fringe 
benefits tax,  compulsory loan, PAYG instalment and withholding, 
that is assessed, levied, imposed or collected by any Government 
Agency and includes any interest, fine, penalty, charge, fee or any 
other amount imposed on, or in respect of any of the above, but 
excludes Duty. 
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Term Meaning 

Tax Law a Law with respect to or imposing any Tax. 

Total Costs the Bid Costs plus all other costs incurred or likely to be incurred by 
HoldCo, BidCo, Positive Group and VRL Group in relation to the 
Transaction, as determined by BidCo (acting reasonably), excluding 
any discretionary fee BGH determines to pay its financial advisors JP 
Morgan and Goldman Sachs (if any), and provided that the 
aggregate of these amounts for the purposes of the subscriptions in 
this agreement will be capped at $30 million. 

Transaction the transaction contemplated by this agreement and the Transaction 
Agreements. 

Transaction 
Agreements 

1 this agreement;  

2 the Implementation Agreement; 

3 the Joint Bidding Agreement;  

4 the Direct Sale Agreements; and 

5 the Positive Share Sale Agreement. 

VRC Village Roadshow Corporation Pty Ltd ACN 004 318 610. 

VRC Constitution the articles of association of VRC as amended or varied from time to 
time. 

VRC Costs the amount BGH is obliged to pay pursuant to clause 6.2(b)(1) of the 
Joint Bidding Agreement. 

VRC Cost Shares the number of HoldCo Shares equal to the VRC Costs divided by 
$1.00. 

VRC Investment 
Constitution 

the articles of association of VRC Investment as amended or varied 
from time to time. 

VRC Ordinary 
Proportion 

in respect of: 

1 VRC Investment, 2,380,645 divided by 6,920,928; and 

2 Positive, 4,498,311 divided by 6,920,928. 
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Term Meaning 

VRC Preference 
Proportion 

41,972 divided by 6,920,928. 

VRC Investment 
Share 

a fully paid ordinary share in the capital of VRC Investment.  

VRC Investment 
Subscription Shares 

the number of VRC Investment Shares equal to VRC Investment’s 
VRC Ordinary Proportion of the VRC Required Funding divided by 
$1.00, as adjusted pursuant to clause 4.8(d)(2), rounding up to the 
next whole number in circumstances where Positive would have 
been required to subscribe for a fraction of a VRC Investment Share. 

VRC Preference 
Share 

a fully paid cumulative preference share in the capital of VRC, having 
the same terms as the existing cumulative preference shares on 
issue in VRC as at the date of this agreement.  

VRC Share a fully paid ordinary share in the capital of VRC. 

VRC Required 
Funding  

an amount equal to the Positive Required Funding less the aggregate 
amount of any loans made by BidCo pursuant to clause 4.7(c) to 
VRC or any member of the VRL Group.  

VRC Subscription 
Shares 

means: 

1 for VRC Investment, the number of VRC Shares equal to VRC 
Investment’s VRC Ordinary Proportion of the VRC Required 
Funding divided by $1.00, as adjusted pursuant to clause 
4.8(d)(1). 

2 for Positive, the number of VRC Shares equal to Positive’s VRC 
Ordinary Proportion of the VRC Required Funding divided by 
$1.00, as adjusted pursuant to clause 4.8(d)(1); and 

3 for Positive, the number of VRC Preference Shares equal to the 
VRC Preference Proportion of the VRC Required Funding divided 
by $1.00, as adjusted pursuant to clause 4.8(d)(1), 

unless the number of, or issue price for, VRC Shares or VRC 
Preference Shares are altered pursuant to clause 4.8(e), in which 
case the VRC Subscription Shares (and issue price per VRC Share 
or VRC Preference Share) for each of VRC Investment and Positive 
will be as BidCo directs.  

 

VRC Subscription 
Price 

$1.00, or if another issue price per VRC Share or VRC Preference 
Share has been directed by BidCo pursuant to clause 4.8(e), that 
issue price. 
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Term Meaning 

VRL Village Roadshow Limited ACN 010 672 054. 

VRL Group VRL and each of its subsidiaries. 

1.3  Interpretation 

In this agreement: 

(a) headings and bold type are for convenience only and do not affect the 
interpretation of this agreement; 

(b) the singular includes the plural and the plural includes the singular; 

(c) words of any gender include all genders; 

(d) other parts of speech and grammatical forms of a word or phrase defined in this 
agreement have a corresponding meaning; 

(e) an expression importing a person includes any company, partnership, joint 
venture, association, corporation or other body corporate and any government 
agency as well as an individual; 

(f) a reference to a clause, party, schedule, attachment or exhibit is a reference to 
a clause of, and a party, schedule, attachment or exhibit to, this agreement and 
a reference to this agreement includes any schedule, attachment and exhibit; 

(g) a reference to any legislation includes all delegated legislation made under it 
and amendments, consolidations, replacements or re-enactments of any of 
them; 

(h) a reference to a document includes all amendments or supplements to, or 
replacements or novations of, that document; 

(i) a reference to a party to a document includes that party’s successors and 
permitted assignees; 

(j) a reference to an agreement other than this agreement includes a deed and any 
legally enforceable undertaking, agreement, arrangement or understanding, 
whether or not in writing; 

(k) a reference to liquidation or insolvency includes appointment of an 
administrator, compromise, arrangement, merger, amalgamation, 
reconstruction, winding-up, dissolution, deregistration, assignment for the 
benefit of creditors, scheme, composition or arrangement with creditors, 
insolvency, bankruptcy, or any similar procedure or, where applicable, changes 
in the constitution of any partnership or person, or death; 

(l) no provision of this agreement will be construed adversely to a party because 
that party was responsible for the preparation of this agreement or that 
provision; 

(m) a reference to a body, other than a party to this agreement (including an 
institute, association or authority), whether statutory or not: 

(1) that ceases to exist; or 

(2) whose powers or functions are transferred to another body, 
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is a reference to the body that replaces it or that substantially succeeds to its 
powers or functions; 

(n) a reference to any thing (including, but not limited to, any right) includes a part 
of that thing but nothing in this clause 1.3(n) implies that performance of part of 
an obligation constitutes performance of the obligation; 

(o) if an act prescribed under this agreement to be done by a party on or by a given 
day is done after 5.00pm on that day, it is taken to be done on the next day; 

(p) if a period of time is specified and dates from a given day or the day of an act or 
event, it is to be calculated exclusive of that day; 

(q) a reference to a day is to be interpreted as the period of time commencing at 
midnight and ending 24 hours later; and 

(r) a reference to time is a reference to Melbourne, Victoria, Australia time. 

1.4 Business Day 

Where the day on or by which any thing is to be done is not a Business Day, that thing 
must be done on or by the preceding Business Day. 

1.5 Inclusive expressions 

Specifying anything in this agreement after the words ‘including’, ‘includes’ or ‘for 
example’ or similar expressions does not limit what else is included. 

2 Nominating Co-Investors 

(a) No later than 2 Business Days prior to Completion, the BGH Shareholders may 
nominate by written notice to HoldCo one or more Co-Investor to also become a 
Subscriber for the purposes of this agreement.  

(b) If one or more Co-Investors are nominated pursuant to clause 2(a), the notice 
issued pursuant to clause 2(a) must set out the Respective Proportions for each 
Subscriber (which for the avoidance of doubt must be equal to 100% in 
aggregate for all Subscribers). 

(c) The BGH Shareholders, in their Respective Proportions (prior to the 
amendment to their Respective Proportions as notified pursuant to clause 2(b)), 
will remain responsible for the performance of the obligations of any Co-Investor 
that is nominated pursuant to clause 2(a), except to the extent the obligation is 
discharged by that Co-Investor. 

3 Condition precedent to Completion 

The obligations of each party under clauses 4, 5 and 6 are conditional on the:  

(a) BidCo Break Fee Liability Event having occurred; 

(b) Structure A Scheme becoming Effective; or 

(c) Structure B Scheme becoming Effective. 
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4 Subscriptions and issuances 

4.1 Notice of HoldCo Subscription Shares 

As soon as practicable after a condition in clause 3 has been satisfied, and in any case 
no later than 3 Business Days after the condition has been satisfied, BidCo must issue a 
notice to each Subscriber setting out:  

(a) the number of HoldCo Subscription Shares;  

(b) details of how the number of HoldCo Subscription Shares was calculated 
(including a breakdown of Total Costs); 

(c) the number of Subscriber’s Subscription Shares for each Subscriber; and 

(d) if the Structure A Scheme has become Effective, the number of Positive 
Subscription Shares, VRC Investment Subscription Shares and VRC 
Subscription Shares (including as adjusted pursuant to clauses 4.8(d) and 
4.8(e)). 

4.2 HoldCo Subscription Shares  

(a) On the day for Completion determined under clause 5, HoldCo must issue the 
HoldCo Subscription Shares, and each Subscriber must subscribe for their 
Subscriber’s Subscription Shares. 

(b) All HoldCo Subscription Shares issued to each Subscriber will:  

(1) be issued as fully paid;  

(2) be free of Encumbrances (other than any Encumbrance arising under 
the HoldCo Constitution); and 

(3) rank equally in all respects with the other ordinary shares on issue in 
the capital of HoldCo as at the date of Completion. 

4.3 Company A Subscription Shares  

(a) On the day for Completion determined under clause 5, Company A must issue, 
and HoldCo must subscribe for the Company A Subscription Shares. 

(b) All Company A Subscription Shares issued to HoldCo will:  

(1) be issued as fully paid;  

(2) be free of Encumbrances (other than any Encumbrance arising under 
the Company A Constitution); and 

(3) rank equally in all respects with the other ordinary shares on issue in 
the capital of Company A as at the date of Completion. 

4.4 Company B Subscription Shares  

(a) On the day for Completion determined under clause 5, Company B must issue, 
and HoldCo must subscribe for the Company B Subscription Shares. 

(b) All Company B Subscription Shares issued to HoldCo will:  

(1) be issued as fully paid;  

(2) be free of Encumbrances (other than any Encumbrance arising under 
the Company B Constitution); and 
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(3) rank equally in all respects with the other ordinary shares on issue in 
the capital of Company B as at the date of Completion. 

4.5 Mezzco A Subscription Shares and Mezzco B Subscription Shares 

(a) On the day for Completion determined under clause 5, Mezzco must issue and 
each of:  

(1) Company A must subscribe for the Mezzco A Subscription Shares; 
and 

(2) Company B must subscribe for the Mezzco B Subscription Shares; 

(b) All Mezzco A Subscription Shares and Mezzco B Subscription Shares issued to 
each of Company A and Company B will:  

(1) be issued as fully paid;  

(2) be free of Encumbrances (other than any Encumbrance arising under 
the Mezzco Constitution); and 

(3) rank equally in all respects with the other ordinary shares on issue in 
the capital of Mezzco as at the date of Completion. 

4.6 BidCo Subscription Shares  

(a) On the day for Completion determined under clause 5, BidCo must issue, and 
Mezzco must subscribe for the BidCo Subscription Shares. 

(b) All BidCo Subscription Shares issued to Mezzco will:  

(1) be issued as fully paid;  

(2) be free of Encumbrances (other than any Encumbrance arising under 
the BidCo Constitution); and 

(3) rank equally in all respects with the other ordinary shares on issue in 
the capital of BidCo as at the date of Completion. 

4.7 Positive Subscription Shares  

(a) Subject to clause 4.7(c), if the Structure A Scheme becomes Effective, on 
Positive Subscription Completion, BidCo must subscribe for the Positive 
Subscription Shares.  

(b) All Positive Subscription Shares issued to BidCo will:  

(1) be issued as fully paid;  

(2) be free of Encumbrances (other than any Encumbrance arising under 
the Positive Constitution); and 

(3) rank equally in all respects with the other ordinary shares on issue in 
the capital of Positive as at the date of Completion. 

(c) In BidCo’s sole discretion, BidCo may decide to provide (prior to or at Positive 
Subscription Completion) a loan to VRC or any member of the VRL Group for 
an amount equal to all or part of the Positive Required Funding on terms 
determined by BidCo, in which case the number of Positive Subscription Shares 
will be reduced by the aggregate amount of such loans provided by BidCo to 
any member of the Positive Group or VRL Group divided by $1.00.  
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4.8 VRC Subscription Shares and VRC Investment Subscription Shares 

(a) Subject to clause 4.8(d), if the Structure A Scheme becomes Effective, on 
Positive Subscription Completion:  

(1) Positive must subscribe for the VRC Investment Subscription Shares 
and VRC Subscription Shares; and 

(2) VRC Investment must subscribe for the VRC Subscription Shares. 

(b) All VRC Investment Subscription Shares issued to Positive will: 

(1) be issued as fully paid;  

(2) be free of Encumbrances (other than any Encumbrance arising under 
the VRC Investment Constitution); and 

(3) rank equally in all respects with the other ordinary shares on issue in 
the capital of VRC Investment as at the date of Completion. 

(c) All VRC Subscription Shares issued to Positive and VRC Investment will:  

(1) be issued as fully paid;  

(2) be free of Encumbrances (other than any Encumbrance arising under 
the VRC Constitution); and 

(3) rank equally in all respects with the other ordinary shares on issue in 
the capital of VRC as at the date of Completion. 

(d) In BidCo’s sole discretion, BidCo may direct Positive to provide (at Positive 
Subscription Completion) one or more loans to VRC or any member of the VRL 
Group, for an aggregate amount equal to all or part of the VRC Required 
Funding on terms determined by BidCo in its sole discretion, in which case the 
number of:  

(1) VRC Subscription Shares (in aggregate) will be reduced by the 
aggregate amount of such loans provided by Positive to VRC or any 
VRL Group Members divided by the VRC Subscription Price; and  

(2) VRC Investment Subscription Shares will be reduced by VRC 
Investment’s VRC Ordinary Proportion of the aggregate amount of 
such loans provided by Positive to VRC or any VRL Group Members 
divided by $1.00. 

(e) In BidCo’s sole discretion, BidCo may direct (in the notice issued pursuant to 
clause 4.1) that the number of, or the issue price for, VRC Shares or VRC 
Preference Shares that each of Positive and VRC Investment must subscribe 
for be altered, in which case each of Positive and VRC Investment must 
subscribe for, and VRC must issue, the number of, or for an issue price for, 
VRC Shares or Preference Shares that BidCo so directs, provided that in all 
circumstances the aggregate subscription monies from the issue of the VRC 
Subscription Shares, together with the aggregate of any loans made pursuant to 
clause 4.8(d), must equal to the VRC Required Funding.  
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5 Completion 

5.1 Time and place for Completion 

Completion of the issue of the HoldCo Subscription Shares, Company A Subscription 
Shares, Company B Subscription Shares, Mezzco A Subscription Shares, Mezzco B 
Subscription Shares and the BidCo Subscription Shares under this agreement must take 
place:   

(a) in circumstances where the condition in clause 3(a) has been satisfied, no later 
than the second Business Day after the notice pursuant to clause 4.1 has been 
issued; and 

(b) in circumstances where the condition in: 

(1) clause 3(b) has been satisfied, prior to the acquisition by BidCo of 
Positive; or 

(2) clause 3(c) has been satisfied, prior to the acquisition of VRL shares 
by BidCo, 

and in each case, on or before the Business Day before the Implementation 
Date, 

at the place and time nominated by BidCo in writing, or as the parties may otherwise 
agree in writing. 

5.2 Subscription at Completion 

(a) At Completion, each BGH Shareholder and any Co-Investor nominated 
pursuant to clause 2(a) (each a Subscriber) must: 

(1) subscribe for and accept the Subscriber’s Subscription Shares; and 

(2) pay an amount equal to the Subscription Price multiplied by the 
Subscriber’s Subscription Shares in Immediately Available Funds in 
accordance with HoldCo’s direction under clause 5.2(f).  

(b) At Completion, HoldCo must:  

(1) subscribe for and accept the issue of the Company A Subscription 
Shares and Company B Subscription Shares; and 

(2) pay an amount equal to the Subscription Price multiplied by the:  

(A) Company A Subscription Shares in Immediately Available 
Funds to Company A; and  

(B) Company B Subscription Shares in Immediately Available 
Funds to Company B.  

(c) At Completion, Company A must: 

(1) subscribe for and accept the Mezzco A Subscription Shares; and 

(2) pay an amount equal to the Subscription Price multiplied by the 
Mezzco A Subscription Shares in Immediately Available Funds, to be 
satisfied pursuant to the Subscribers making the payment pursuant to 
the direction under clause 5.2(g).  

(d) At Completion, Company B must: 

(1) subscribe for and accept the Mezzco B Subscription Shares; and 
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(2) pay an amount equal to the Subscription Price multiplied by the 
Mezzco B Subscription Shares in Immediately Available Funds, to be 
satisfied pursuant to the Subscribers making the payment pursuant to 
the direction under clause 5.2(g).   

(e) At Completion, Mezzco must: 

(1) subscribe for and accept the BidCo Subscription Shares; and 

(2) pay an amount equal to the Subscription Price multiplied by the BidCo 
Subscription Shares in Immediately Available Funds, to be satisfied 
pursuant to the Subscribers making the payment pursuant to the 
direction under clause 5.2(h).  

(f) HoldCo hereby directs each Subscriber to pay 50% of the amounts payable 
pursuant to clause 5.2(a)(2) to Company A and 50% of the amounts payable 
pursuant to clause 5.2(a)(2) to Company B (or as Company A and Company B 
respectively direct). 

(g) Company A and Company B direct each Subscriber to pay the amounts 
payable to them pursuant to clause 5.2(f) to Mezzco (or as Mezzco directs). 

(h) Mezzco directs each Subscriber to pay the amounts payable to it pursuant to 
clause 5.2(g) to  BidCo (or as BidCo directs).  

(i) HoldCo, Company A, Company B, Mezzco and BidCo each acknowledge and 
agree that the payment by each Subscriber to BidCo pursuant to clause 5.2(h) 
will be in full satisfaction of any obligation that:  

(1) HoldCo has to pay Company A and Company B for the Company A 
Subscription Shares and Company B Subscription Shares, 
respectively; 

(2) Company A and Company B have to pay Mezzco for the issue of the 
Mezzco A Subscription Shares and Mezzco B Subscription Shares, 
respectively; and  

(3) Mezzco has to pay BidCo for the issue of the BidCo Subscription 
Shares. 

5.3 Issue of HoldCo Subscription Shares 

HoldCo must:  

(a) at Completion:  

(1) issue or procure the issue of the Subscriber’s Subscription Shares to 
each Subscriber free from any Encumbrance (other than any 
Encumbrances arising under the HoldCo Constitution); and  

(2) update its register of shareholders to register each Subscriber as the 
holder of the Subscriber’s Subscription Shares; and 

(b) within 5 Business Days of Completion, send to each Subscriber a copy of the 
register of members of HoldCo showing each Subscriber as the registered 
holder of the HoldCo Subscription Shares. 

5.4 Issue of Company A Subscription Shares 

Company A must:  

(a) at Completion:  
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(1) issue or procure the issue of the Company A Subscription Shares to 
HoldCo free from any Encumbrance (other than any Encumbrances 
arising under the Company A Constitution); and  

(2) update its register of shareholders to register HoldCo as the holder of 
the Company A Subscription Shares; and 

(b) within 5 Business Days of Completion, send to HoldCo a copy of the register of 
members of Company A showing HoldCo as the registered holder of the 
Company A Subscription Shares. 

5.5 Issue of Company B Subscription Shares 

Company B must:  

(a) at Completion:  

(1) issue or procure the issue of the Company B Subscription Shares to 
HoldCo free from any Encumbrance (other than any Encumbrances 
arising under the Company B Constitution); and  

(2) update its register of shareholders to register HoldCo as the holder of 
the Company B Subscription Shares; and 

(b) within 5 Business Days of Completion, send to HoldCo a copy of the register of 
members of Company B showing HoldCo as the registered holder of the 
Company B Subscription Shares. 

5.6 Issue of Mezzco A Subscription Shares 

Mezzco must:  

(a) at Completion:  

(1) issue or procure the issue of the Mezzco A Subscription Shares to 
Company A free from any Encumbrance (other than any 
Encumbrances arising under the Mezzco Constitution); and  

(2) update its register of shareholders to register Company A as the 
holder of the Mezzco A Subscription Shares; and 

(b) within 5 Business Days of Completion, send to Company A a copy of the 
register of members of Mezzco showing Company A as the registered holder of 
the Mezzco A Subscription Shares. 

5.7 Issue of Mezzco B Subscription Shares 

Mezzco must:  

(a) at Completion:  

(1) issue or procure the issue of the Mezzco B Subscription Shares to 
Company B free from any Encumbrance (other than any 
Encumbrances arising under the Mezzco Constitution); and  

(2) update its register of shareholders to register Company B as the 
holder of the Mezzco B Subscription Shares; and 

(b) within 5 Business Days of Completion, send to Company B a copy of the 
register of members of Mezzco showing Company B as the registered holder of 
the Mezzco B Subscription Shares. 
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5.8 Issue of BidCo Subscription Shares 

BidCo must:  

(a) at Completion:  

(1) issue or procure the issue of the BidCo Subscription Shares to 
Mezzco free from any Encumbrance (other than any Encumbrances 
arising under the BidCo Constitution); and 

(2) update its register of shareholders to register Mezzco as the holder of 
the BidCo Subscription Shares. 

(b) within 5 Business Days of Completion, send to Mezzco a copy of the register of 
members of BidCo showing Mezzco as the registered holder of the BidCo 
Subscription Shares. 

5.9 Post Completion filings 

As soon as practicable following Completion, the parties must procure that all necessary 
forms in respect of the issue of the HoldCo Subscription Shares, Company A 
Subscription Shares, Company B Subscription Shares, Mezzco A Subscription Shares, 
Mezzco B Subscription Shares and BidCo Subscription Shares are lodged with the 
appropriate Governmental Agency. 

6 Positive Subscription Completion 

6.1 Time and place for Positive Subscription Completion 

Completion of the issue of the Positive Subscription Shares, VRC Investment 
Subscription Shares and the VRC Subscription Shares under this agreement must take 
place immediately following:  

(a) completion occurring under the Positive Share Sale Agreement; and  

(b) Positive becoming wholly owned by BidCo,  

at the place nominated by BidCo in writing, or as the parties may otherwise agree in 
writing. 

6.2 Subscription at Positive Subscription Completion 

(a) At Positive Subscription Completion, BidCo must: 

(1) subscribe for and accept the Positive Subscription Shares; and 

(2) pay an amount equal to $1.00 multiplied by the Positive Subscription 
Shares in Immediately Available Funds.  

(b) At Positive Subscription Completion, Positive must:  

(1) subscribe for and accept the issue of the VRC Investment 
Subscription Shares and VRC Subscription Shares;  

(2) pay an amount equal to $1.00 multiplied by the VRC Investment 
Subscription Shares in Immediately Available Funds; and 

(3) pay an amount equal to the VRC Subscription Price multiplied by the 
VRC Subscription Shares for Positive in Immediately Available Funds. 
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(c) In full satisfaction of Positive's payment obligations under clause 6.2(b), Positive 
hereby directs BidCo to pay part of the amount payable pursuant to clause 
6.2(a)(2), being the amount equal to the sum of:  

(1) $1.00 multiplied by the VRC Investment Subscription Shares, to VRC 
Investment; and 

(2) the VRC Subscription Price multiplied by the VRC Subscription 
Shares for Positive, to VRC.  

(d) At Positive Subscription Completion, VRC Investment must:  

(1) subscribe for and accept the issue of the VRC Subscription Shares for 
VRC Investment; and 

(2) pay an amount equal to the VRC Subscription Price multiplied by the 
VRC Subscription Shares for VRC Investment in Immediately 
Available Funds. 

(e) In full satisfaction of VRC Investment's payment obligation under clause 
6.2(d)(2), VRC Investment hereby directs BidCo to pay the amount payable 
pursuant to clause 6.2(c)(1), being the amount equal to $the VRC Subscription 
Price multiplied by the VRC Subscription Shares for VRC Investment, to VRC. 

(f) VRC hereby directs BidCo to pay the amount payable pursuant to clause 6.2(c) 
to each party and for each amount specified in the Structure A Payments 
Notification. 

(g) Positive, VRC Investment and VRC each acknowledge and agree that the 
payment by BidCo under clause 6.2(f) will be in full satisfaction of any obligation 
that BidCo has to pay Positive, VRC Investments or VRC for the issue of the 
Positive Subscription Shares, VRC Investment Subscription Shares and VRC 
Subscription Shares pursuant to this agreement. 

6.3 Issue of Positive Subscription Shares 

Positive must:  

(a) at Positive Subscription Completion:  

(1) issue or procure the issue of the Positive Subscription Shares to 
BidCo free from any Encumbrance (other than any Encumbrances 
arising under the Positive Constitution); and  

(2) update its register of shareholders to register BidCo as the holder of 
the Positive Subscription Shares; and 

(b) within 5 Business Days of Positive Subscription Completion, send to BidCo a 
copy of the register of members of Positive showing BidCo as the registered 
holders of the Positive Subscription Shares. 

6.4 Issue of VRC Investment Subscription Shares 

VRC Investment must:  

(a) at Positive Subscription Completion:  

(1) issue or procure the issue of the VRC Investment Subscription Shares 
to Positive free from any Encumbrance (other than any 
Encumbrances arising under the VRC Investment Constitution); and 

(2) update its register of shareholders to register Positive as the holder of 
the VRC Investment Subscription Shares. 
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(b) within 5 Business Days of Positive Subscription Completion, send to Positive a 
copy of the register of members of VRC showing Positive as the registered 
holder of the VRC Investment Subscription Shares. 

6.5 Issue of VRC Subscription Shares 

VRC must:  

(a) at Positive Subscription Completion:  

(1) issue or procure the issue of the VRC Subscription Shares to Positive 
and VRC Investment (as applicable) free from any Encumbrance 
(other than any Encumbrances arising under the VRC Constitution); 
and 

(2) update its register of shareholders to register Positive and VRC 
Investment (as applicable) as the holder of the VRC Subscription 
Shares. 

(b) within 5 Business Days of Positive Subscription Completion, send to Positive 
and VRC Investment a copy of the register of members of VRC showing 
Positive and VRC Investment (as applicable) as the registered holder of the 
VRC Subscription Shares. 

6.6 Post Completion filings 

As soon as practicable following Positive Subscription Completion, the parties must 
procure that all necessary forms in respect of the issue of the Positive Subscription 
Shares, VRC Investment Subscription Shares and VRC Subscription Shares are lodged 
with the appropriate Governmental Agency. 

7 Termination 

7.1 Termination  

Any party may terminate this agreement at any time before Completion by written notice 
to the other parties if:  

(a) the Implementation Agreement is terminated;  

(b) the Break Fee is payable by BidCo or VRC under the Implementation 
Agreement, and VRL has received the Break Fee; and 

(c) the VRC Costs are payable by BGH, and VRC has received the VRC Costs 
payable to it, pursuant to clause 6.2(b)(1) of the Joint Bidding Agreement. 

7.2 Effect of Termination 

If this agreement is terminated under clauses 7 or 11.5(b): 

(a) each party retains the rights it has against the other in respect of any breach of 
this agreement occurring before termination; and 

(b) the rights and obligations of each party under each of the following clauses and 
schedules will continue independently from the other obligations of the parties 
and survive termination of this agreement: 

(1) clause 1.2 (Definitions and interpretation); 
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(2) clause 7 (Termination); 

(3) clause 8 (Costs and expenses); 

(4) clause 9 (GST); and 

(5) clauses 10 and 11 (Notices and General). 

7.3 No other right to terminate or rescind 

No party may terminate or rescind this agreement except as permitted under clauses 7 
and 11.5(b). 

8 Costs and expenses 

(a) Unless otherwise provided for in this agreement or in a Transaction Agreement, 
each party must pay its own costs and expenses in respect of the negotiation, 
preparation, execution, delivery and registration of this agreement and any 
other agreement or document entered into or signed under this agreement. 

(b) Any action to be taken by the BGH Shareholders, Co-Investor, HoldCo, 
Company A, Company B, Mezzco, BidCo, Positive, VRC Investment or VRC in 
performing their obligations under this agreement must be taken at their own 
cost and expense unless otherwise provided in this agreement or in a 
Transaction Agreement. 

9 GST 

9.1 Definitions 

Words used in this clause 9 that have a defined meaning in the GST Law, have the same 
meaning as in the GST Law unless the context indicates otherwise. 

9.2 GST 

(a) Unless expressly included, the consideration for any supply under or in 
connection with this agreement does not include GST. 

(b) To the extent that any supply made under or in connection with this agreement 
is a taxable supply (other than any supply made under another agreement that 
contains a specific provision dealing with GST), the recipient must pay, in 
addition to the consideration provided under this agreement for that supply 
(unless it expressly includes GST) an amount (additional amount) equal to the 
amount of that consideration (or its GST exclusive market value) multiplied by 
the rate at which GST is imposed in respect of the supply. The recipient must 
pay the additional amount at the same time as the consideration to which it is 
referable. 

(c) Whenever an adjustment event occurs in relation to any taxable supply to which 
clause 9.2(a) applies: 

(1) the supplier must determine the amount of the GST component of the 
consideration payable;  
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(2) if the GST component of that consideration differs from the amount 
previously paid, the amount of the difference must be paid by, 
refunded to or credited to the recipient, as applicable; and 

(3) the recipient need not pay the additional amount until the supplier 
gives the recipient an adjustment note. 

9.3 Tax invoices 

The supplier must issue a Tax Invoice to the recipient of a supply to which clause 9.2 
applies before payment of the GST inclusive consideration for that supply under that 
clause. 

9.4 Reimbursements 

If either party is entitled under this agreement to be reimbursed or indemnified by the 
other party for a cost or expense incurred in connection with this agreement, the 
reimbursement or indemnity payment must not include any GST component of the cost or 
expense to the extent that the cost or expense is the consideration for a creditable 
acquisition made by the party being reimbursed or indemnified, or by its representative 
member. 

10 Notices 

10.1 Form of Notice  

A notice or other communication to a party under this agreement (Notice) must be:  

(a) in writing and in English; and 

(b) addressed to that party in accordance with the details nominated in Schedule 1 
and Schedule 2 (or any alternative details nominated to the sending party by 
Notice). 

10.2 How Notice must be given and when Notice is received 

(a) A Notice must be given by one of the methods set out in the table below.  

(b) A Notice is regarded as given and received at the time set out in the table 
below.  

However, if this means the Notice would be regarded as given and received outside the 
period between 9.00am and 5.00pm (addressee’s time) on a Business Day (business 
hours period), then the Notice will instead be regarded as given and received at the start 
of the following business hours period.  

Method of giving Notice When Notice is regarded as given and received 

By hand to the nominated 
address 

When delivered to the nominated address. 
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Method of giving Notice When Notice is regarded as given and received 

By pre-paid post to the nominated 
address 

At 9.00am (addressee’s time) on the fifth Business Day 
after the date of posting. 

By email to the nominated email 
address 

The first to occur of:  
1 the sender receiving an automated message 

confirming delivery;  

2 the intended recipient confirming receipt of the email 
by reply email; or  

3 two hours after the time that the email was sent (as 
recorded on the device from which the email was 
sent) provided that the sender does not, within the 
period, receive an automated message that the email 
has not been delivered.  

10.3 Notice must not be given by electronic communication  

A Notice must not be given by electronic means of communication (other than email as 
permitted in clause 10.2). 

11 General 

11.1 Governing law and jurisdiction 

(a) This agreement is governed by the law in force in Victoria, Australia. 

(b) Each party irrevocably submits to the non-exclusive jurisdiction of courts 
exercising jurisdiction in Victoria, Australia and courts of appeal from them in 
respect of any proceedings arising out of or in connection with this agreement. 
Each party irrevocably waives any objection to the venue of any legal process in 
these courts on the basis that the process has been brought in an inconvenient 
forum. 

11.2 Invalidity and enforceability 

(a) If any provision of this agreement is invalid under the law of any jurisdiction the 
provision is enforceable in that jurisdiction to the extent that it is not invalid, 
whether it is in severable terms or not. That does not invalidate the remaining 
provisions of this agreement nor affect the validity or enforceability of that 
provision in any other jurisdiction. 

(b) Clause 11.2(a) does not apply where enforcement of the provision of this 
agreement in accordance with clause 11.2(a) would materially affect the nature 
or effect of the parties’ obligations under this agreement. 
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11.3 Waiver 

No party to this agreement may rely on the words or conduct of any other party as a 
waiver of any right unless the waiver is in writing and signed by the party granting the 
waiver. 

The meanings of the terms used in this clause 11.3 are set out below. 

Term Meaning 

conduct includes delay in the exercise of a right. 

right any right arising under or in connection with this agreement and 
includes the right to rely on this clause. 

waiver includes an election between rights and remedies, and conduct 
that might otherwise give rise to an estoppel. 

 

11.4 Variation 

A variation of any term of this agreement must be in writing and signed by the parties. 

11.5 Assignment of rights 

(a) Rights arising out of or under this agreement are not assignable by a party 
without the prior written consent of the other parties. 

(b) A breach of clause 11.5(a) by a party entitles the other parties to terminate this 
agreement. 

(c) Clause 11.5(b) does not affect the construction of any other part of this 
agreement. 

11.6 Further action to be taken at each party’s own expense 

Each party must, at its own expense, do all things and execute all documents necessary 
to give full effect to this agreement and the transactions contemplated by it. 

11.7 Entire agreement 

This agreement states all the express terms of the agreement between the parties in 
respect of its subject matter. It supersedes all prior discussions, negotiations, 
understandings, arrangements and agreements, express or implied in respect of its 
subject matter. 

11.8 No merger 

The warranties, undertakings and indemnities in this agreement will not merge on 
Completion. 
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11.9 No reliance 

No party has relied on any statement by any other party not expressly included in this 
agreement. 

11.10 Counterparts 

(a) This agreement may be executed in any number of counterparts. 

(b) All counterparts, taken together, constitute one instrument. 

(c) A party may execute this agreement by signing any counterpart. 

11.11 Relationship of the parties 

(a) Nothing in this agreement gives a party authority to bind any other party in any 
way. 

(b) Nothing in this agreement imposes any fiduciary duties on a party in relation to 
any other party. 

11.12 Exercise of discretions 

(a) Unless expressly required by the terms of this agreement, a party is not 
required to act reasonably in giving or withholding any consent or approval or 
exercising any other right, power, authority, discretion or remedy, under or in 
connection with this agreement. 

(b) A party may (without any requirement to act reasonably) impose conditions on 
the grant by it of any consent or approval, or any waiver of any right, power, 
authority, discretion or remedy, under or in connection with this agreement. Any 
conditions must be complied with by the party relying on the consent, approval 
or waiver. 

11.13 Time of essence 

Time is of the essence in this agreement. 
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Recitals  1 HoldCo, BidCo, VRC and VRL have entered into an Implementation 
Agreement pursuant to which BidCo has agreed to directly or 
indirectly acquire all the shares in VRL. 

2 HoldCo is owned by entities affiliated with or managed by BGH
Affiliates. HoldCo indirectly owns all of the shares in BidCo (through 
interposed entities). The Sellers own all of the shares in Positive. 

3 If the Structure A Scheme becomes Effective, the Sellers have 
agreed to sell 100% of the shares in Positive to BidCo in exchange 
for shares in HoldCo and/or cash consideration. VRC has also 
agreed to acquire all of the shares in VRL that VRC (or a VRC 
Principal , as defined in the Implementation Agreement) does not 
own pursuant to the Structure A Scheme. 

4 If the Structure A Scheme is not approved by the relevant VRL 
shareholders or the Court and the Structure B Scheme becomes 
Effective, BidCo will acquire all the shares in VRL pursuant to the 
Structure B Scheme except for VRL shares held by VRL 
shareholders who validly elect under the Structure B Scheme to 
remain as VRL shareholders in respect of all of their VRL shares 
(subject to any scaleback). 

5 This agreement provides for BidCo to acquire all the shares in 
Positive from the Sellers in circumstances where the Structure A 
Scheme becomes Effective.  

The parties agree as follows: 
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1 Definitions and interpretation 

1.1 Agreement components 

This agreement includes any schedule.  

1.2 Definitions 

The meanings of the terms used in this document are set out below. 
 

Term Meaning 

Accounts 1 the audited consolidated balance sheet of the Positive Group 
(including the Transferring Subsidiaries) as at the Accounts Date; 
and  

2 the consolidated audited profit and loss account of the Positive 
Group (including the Transferring Subsidiaries) for the year ending 
on the Accounts Date. 

Accounts Date 30 June 2019. 

Accounting 
Standards 

1 the accounting standards required under the Corporations Act 
(including the Approved Accounting Standards issued by the 
Australian Accounting Standards Board) and other mandatory 
professional reporting requirements issued by the joint accounting 
bodies (including the Australian Accounting Standards issued 
either jointly by CPA Australia and the Chartered Accountants 
Australia and New Zealand or by the Australian Accounting 
Research Foundation on behalf of CPA Australia and the 
Chartered Accountants Australia and New Zealand); and 

2 if no accounting standard applies under the Corporations Act or 
other mandatory professional reporting requirements, the 
principles set out in Australian Statements of Accounting 
Concepts. 

Accrued Liability any liability of a Positive Group Entity (except to the extent owed to 
another Positive Group Entity) to the extent it has accrued, but not 
been satisfied, prior to or as at Completion that has been recognised 
or would reasonably be required to be recognised as a liability in the 
general ledger of a Positive Group Entity, other than:  

1 accrued Tax Liabilities;  

2 Bid Costs; and  

3 any loan liability of VRC owing to a Transferring Subsidiary that 
has been, or will be immediately following Completion, novated 
(without any recourse to a member of the Positive Group) to the 
buyer of the Transferring Subsidiaries pursuant to the 
documentation entered into for the purposes of satisfying the 
condition in clause 2.1(d). 
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Term Meaning 

ASIC Australian Securities and Investments Commission. 

Authorisations any approval, licence, consent, authority or permit. 

Authorised Person means, in respect of a person:  

1 a director, officer, member or employee of the person; 

2 an adviser of the person, including a financial, corporate, legal, 
accounting, technical or other expert adviser or consultant, who 
provides advisory or consultancy services in a professional 
capacity in the ordinary course of its business and has been 
engaged in that capacity in connection with the Transaction by the 
entity; and 

3 a director, officer or employee of an adviser of the person. 

BidCo and HoldCo 
Warranties 

the representations and warranties in Schedule 3. 

BGH BGH Capital Pty Ltd ACN 617 836 982 in its capacity as manager or 
adviser to each of the constituent entities of the BGH Capital Fund I. 

BGH Specified 
Executives 

each of: 

1 Ben Gray; and  

2 Jason Perri. 

Bid Costs as defined in the Joint Bidding Agreement.  

Business the business carried out by the Positive Group Entities and the 
Transferring Subsidiaries, including the ownership of shares in VRL as 
at the date of this agreement.   

Business Day means a day on which banks are open for general banking business in 
Melbourne, Victoria (not being a Saturday, Sunday or public holiday). 

Business Records in relation to a Positive Group Entity, all original and certified copies of 
the books, records, documents, information, accounts and data 
(whether machine readable or in printed form) owned by or the 
property of a Positive Group Entity prior to Completion and any source 
material used to prepare them. 
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Term Meaning 

Cash means the sum of: 

1 the aggregate of unrestricted cash held by each Positive Group 
Entity for its benefit credited to any account with any banking, 
financial or other similar institution or organisation as at 
immediately prior to Completion, as shown by the reconciled 
cashbook balances of the Positive Group, less the any outstanding 
unpresented cheques/EFT creditor payments; and 

2 Bid Costs incurred by a Positive Group Entity and that have been 
paid by the relevant Positive Group Entity prior to Completion (as 
evidenced by documentation satisfactory to BidCo),   

but not taking into account any amounts that have been paid to or by a 
Positive Group Entity expressly pursuant to the Transaction 
Agreements (other than pursuant to clause 4). 

Cash Consideration for each Seller, the amount equal to the Shares Receiving Cash 
multiplied by the Per Share Price. 

Claim any claim, demand, legal proceedings or cause of action including any 
claim, demand, legal proceedings or cause of action under common 
law or under statute in any way relating to this agreement or the 
Transaction, and includes a claim, demand, legal proceedings or 
cause of action arising from a breach of Warranty or under an 
indemnity in this agreement. 

Completion the completion of the transfer of the Sale Shares under this 
agreement. 

Completion Date the date on which Completion occurs. 

Completion Steps the steps that each party must carry out that are set out in Schedule 5. 

Consideration 
Shares 

for each Seller, the number of HoldCo Shares equal to: the Shares 
Receiving Scrip multiplied by the Per Share Price divided by the 
Structure A Cash Consideration, being the HoldCo Shares to be 
issued to each Seller as consideration for the sale of their Shares 
Receiving Scrip. 

Consolidated Group a "consolidated group" or a "MEC group" as those terms are defined in 
section 995-1(1) of the ITAA 1997. 

Corporations Act the Corporations Act 2001 (Cth). 
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Term Meaning 

2 created or otherwise arising in or over any interest in any asset 
under a security agreement, bill of sale, mortgage, charge, lien, 
pledge, trust or power or 

3 by way of, or having similar commercial effect to, security for 
payment of a debt, any other monetary obligation or the 
performance of any other obligation, or any trust or any retention of 
title and includes, but is not limited to: 

 any agreement to grant or create any of the above; and 

 a security interest within the meaning of section 12(1) of the 
PPSA. 

Financial 
Indebtedness 

any debt or other monetary liability in respect of moneys borrowed or 
raised or any financial accommodation including under or in respect of 
any: 

1 borrowing from any bank or other financial institution; 

2 bill (as defined in the Bills of Exchange Act 1909 (Cth)), bond, 
debenture, note or similar instrument; 

3 acceptance, endorsement or discounting arrangement; 

4 Guarantee in respect of any moneys borrowed or raised or any 
financial accommodation; 

5 finance lease; 

6 agreement for the deferral of a purchase price or other payment in 
relation to the acquisition of any asset or service for more than 90 
days; 

7 obligation to deliver goods or provide services paid for in advance 
by any financier; 

8 agreement for the payment of capital or premium on the 
redemption of any preference shares; 

9 swap or hedge arrangement, financial option, futures contract or 
analogous transaction; or 

10 counter indemnity obligation in respect of a guarantee, bond, 
standby or documentary letter of credit or any other instrument 
issued by a bank or financial institution, 

and irrespective of whether the debt or liability: 

11 is present or future; 

12 is actual, prospective, contingent or otherwise; 

13 is at any time ascertained or unascertained; 

14 is owed or incurred alone or severally or jointly or both with any 
other person; or 

15 comprises any combination of the above. 

GB Sellers  each of:  
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Term Meaning 

1 Graham William Burke; 

2 Burvil Investments Pty. Ltd.; and 

3 Burvil Investments Pty. Ltd. as trustee for Graham William Burke. 

Governmental 
Agency 

any government or governmental, administrative, monetary, fiscal or 
judicial body, department, commission, authority, tribunal, agency or 
entity in any part of the world. 

GST goods and services tax or similar value added tax levied or imposed in 
Australia under the GST Law or otherwise on a supply. 

GST Act the A New Tax System (Goods and Services Tax) Act 1999 (Cth). 

GST Law has the same meaning as in the GST Act. 

Guarantee any guarantee, suretyship, letter of credit, letter of comfort or any other 
obligation: 

1 to provide funds (whether by the advance or payment of money, 
the purchase of or subscription for shares or other securities, the 
purchase of assets or services, or otherwise) for the payment or 
discharge of; 

2 to indemnify any person against the consequences of default in the 
payment of; or 

3 to be responsible for any debt or monetary liability or obligation 
(whether or not it involves the payment of money) of another 
person or the assumption of any responsibility or obligation in 
respect of the insolvency or the financial condition of any other 
person. 

Guarantor means: 

1 in respect of RK Sellers, Robert Kirby; 

2 in respect of GB Sellers, Graham Burke; and 

3 in respect of the JK Sellers, John Kirby  

(together, Guarantors). 

Head Company has the meaning given by section 995-1 of the ITAA 1997. 

HoldCo 
Constitution 

the constitution of HoldCo as amended or varied from time to time. 
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Term Meaning 

HoldCo Share a fully paid ordinary share in the capital of HoldCo. 

Implementation 
Agreement 

the implementation agreement between HoldCo, BidCo, VRC and VRL 
executed on or about the date of this agreement. 

Immediately 
Available Funds 

cleared funds transferred by bank cheque, or telegraphic or other 
electronic means of transfer, into a bank account nominated by the 
recipient of the relevant funds. 

Implementation 
Date 

has the meaning given in the Implementation Agreement. 

Insolvency Event in relation to an entity: 

1 the entity is unable to pay its debts as and when they fall due or 
has stopped or suspended, or threatened to stop or suspend, 
payment of all or a class of its debts; 

2 an order is made or an effective resolution is passed for the 
winding up or dissolution without winding up (otherwise than for the 
purposes of reconstruction or amalgamation) of the entity; 

3 a receiver, receiver and manager, judicial manager, liquidator, 
administrator or like official is appointed over the whole or a 
substantial part of the undertaking or property of the entity; 

4 the holder of an Encumbrance takes possession of the whole or 
substantial part of the undertaking or property of the entity; 

5 the entity proposes or takes any steps to implement a scheme or 
arrangement or other compromise with its creditors or any class of 
them; or 

6 the entity is declared or taken under applicable law to be insolvent 

become insolvent; and 

7 in relation to a natural person, the person: 

 dies; 

 is made bankrupt, declared bankrupt or files a petition for relief 
under bankruptcy laws; 

 is not, or ceases to be sui juris; or 

 is, or is declared to be incompetent or unable to conduct his or 
her affairs. 

ITAA 1997 means the Income Tax Assessment Act 1997 (Cth). 

JK Sellers each of: 
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Term Meaning 

1 John Ross Kirby; and 

2 John Ross Kirby as trustee for John Kirby Family Trust No.2. 

Joint Bidding 
Agreement 

the Joint Bidding Agreement between BGH, Positive, VRC, John Ross 
Kirby, Graham William Burke, and Robert George Kirby dated on or 
about the date of this agreement. 

Leave Benefits means: 

1 annual leave and loading;  

2 personal leave; 

3 parental leave; and 

4 long service leave. 

Loan Deeds 1 Loan Deed between VRC and C&J Kirby Investments Ltd dated 19 
December 2013; 

2 Loan Deed between VRC and Wathroad Pty Ltd dated 19 
December 2013; 

3 Loan Deed between VRC and Robert George Kirby dated 1 April 
2014; and 

4 Loan Deed between VRC and Graham William Burke dated 19 
December 2013. 

Loss losses, liabilities, damages, costs, debts, money owed, charges and 
expenses and includes Taxes and Duties. 

Net Cash Cash less any: 

1 Financial Indebtedness as at Completion; 

2 Tax Liability; and 

3 Accrued Liability. 

Offer has the meaning given in clause 6.3. 

Permitted 
Encumbrance 

means any interest or power the subject of any Personal Property 
Securities Register registration numbers 201202160083003, 
201401080015605, 201401080029647, 201401100037064, 
201401140143814, 201401150011669, 201401150015191, 
201401150033915 or 201501130001859.  
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Term Meaning 

Per Share Price an amount equal to the sum of:  

1 an amount equal to the Structure A Cash Consideration multiplied 
by that number of  VRL Shares held by VRC at Completion; and 

2 Net Cash, 

divided by the aggregate of Sale Shares for all Sellers.  

Positive Positive Investments Pty Ltd ACN 004 743 426. 

Positive 
Constitution 

the constitution of Positive, as amended or varied from time to time. 

Positive Group the corporate group comprising: 

1 Positive Investments Pty. Ltd. ACN 004 743 426; 

2 VRC Investment Co Pty Ltd ACN 103 262 308; and 

3 Village Roadshow Corporation Pty Ltd ACN 004 318 610;  

and each of the above is a Positive Group Entity or a member of 
the Positive Group.  

Positive Shares a fully paid ordinary share in the capital of Positive. 

PPSA the Personal Property Securities Act 2009 (Cth). 

PPS Register the register established under the PPSA. 

Purchase Price the:  

1 Cash Consideration paid to the Sellers; and 

2 Consideration Shares issued to the Sellers (the value of which is 
deemed to be an amount equal to the Structure A Scheme 
Consideration multiplied by the number of Consideration Shares), 

in accordance with clauses 3, 6.4(a) and Schedule 2. 

Related Entity has the meaning given to that term in section 9 of the Corporations 
Act. 

Related Party Loans the loans provided by VRC to its related party or associate of a related 
party under the Loan Deeds. 
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Term Meaning 

Related Sellers in respect of: 

1 Robert Kirby, means the RK Sellers; 

2 Graham Burke, means the GB Sellers; 

3 John Kirby, means the JK Sellers. 

Relevant Condition each of the conditions precedent set out in: 

1 clause 3.1(e) (No VRC Group Prescribed Occurrence) of the 
Implementation Agreement; and 

2 clause 3.1(g) (VRC Warranties) of the Implementation Agreement. 

Respective 
Proportion 

for each Seller, the proportion set out against  in 
Column E of Schedule 2. 

RK Sellers each of: 

1 Robert George Kirby; and 

2 Robert George Kirby as trustee for Robert Kirby Family Trust No.2. 

Sale Shares the number of Positive Shares in 
Column B of Schedule 2, being 100% of the Positive Shares held by 
each Seller as at the date of this agreement.  

Security Interest a security interest as defined in the PPSA. 

Seller Trustee a Seller that is the trustee of a trust.  

Shares Receiving 
Cash 

the number of Sale Shares for each Seller set out in Column C of 
Schedule 2, being the number of Sale Shares that the Seller has 
elected to receive Cash Consideration for. 

Shares Receiving 
Scrip 

the number of Sale Shares for each Seller set out in Column D of 
Schedule 2, being the number of Sale Shares that the Seller has 
elected to receive Consideration Shares for. 

Specified Executive means each Guarantor and Sean Morcom.  

Structure A Cash 
Consideration 

has the meaning given in the Implementation Agreement, and for the 
avoidance of doubt means the cash amount finally payable under the 
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Term Meaning 

Structure A Scheme for each Structure A Scheme Share (as defined in 
the Implementation Agreement). 

Structure A Scheme has the meaning given in the Implementation Agreement. 

Subsidiaries Sale 
Price 

the amount of the consideration payable for completion of the transfer 
of the Transferring Subsidiaries pursuant to the documentation agreed 
for the purposes of satisfying condition 2.1(d).   

Subscription 
Agreement 

the subscription agreement between HoldCo, BidCo, Positive, VRC 
Investments and VRC dated on or about the date of this agreement. 

Tax any tax, levy, charge, impost, fee, deduction, offset (including research 
and development tax offsets), goods and services tax (including GST), 
payroll tax, superannuation guarantee, fringe benefits tax,  compulsory 
loan, PAYG instalment and withholding, that is assessed, levied, 
imposed or collected by any Government Agency and includes any 
interest, fine, penalty, charge, fee or any other amount imposed on, or 
in respect of any of the above, but excludes Duty. 

Tax Sharing and 
Tax Funding 
Agreement 

means the agreement contemplated by section 721-25 of the ITAA 
1997 and entered into between Positive and each of the subsidiary 
members (within the meaning of section 995-1 of the ITAA 1997) of 
the Positive Consolidated Group as most recently executed by the 
parties thereto (and as amended from time to time). 

Tax Demand 1 a Demand or assessment from a Governmental Agency requiring 
the payment of any Tax or Duty for which the Sellers may be liable 
under this agreement; 

2 any document received from a Governmental Agency 
administering any Tax or Duty assessing, imposing, claiming or 
indicating an intention to claim any Tax or Duty; 

3 a notice to a contributing member of a Consolidated Group given 
under section 721 15(5) or (5A) of the ITAA 1997; or 

4 other than for the purposes of clause 10, lodgement of a tax return 
or a request for an amendment under a law about self-assessment 
of Tax. 

Tax Law a law with respect to or imposing any Tax. 

Tax Liability any liability of a Positive Group Entity arising in respect of any Duty or 
Tax or pursuant to any Tax Law to the extent it has accrued, but has 
not been satisfied, prior to or as at Completion, as well as any liability 
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Term Meaning 

relating Duty or Tax or arising out of Tax Law that relates to the 
transfer of the Transferring Subsidiaries.  

Tax Review Period the period ending 30 days after the Sellers receive from BidCo a 
notice given in accordance with clause 10.3(a)(4).  

Tax Warranties means each Warranty in section 10 in Schedule 4. 

Title and Capacity 
Warranties 

means Warranties 1.1 to 1.8 in Schedule 4 inclusive. 

Third Party any person or entity (including a Governmental Agency) other than a 
party to this agreement or a related body corporate or Related Entity of 
a party.  

Third Party Claim any claim, Demand, legal proceedings or cause of action made or 
brought by a Third Party, other than a Tax Demand. 

Transaction the transaction contemplated by this agreement and the Transaction 
Agreements. 

Transaction 
Agreement 

1 this agreement; 

2 the Direct Share Sale Agreements; 

3 the Joint Bidding Agreement; 

4 the Subscription Agreement; and 

5 the Implementation Agreement.  

Transaction Costs costs incurred by the Positive Group Entities and the Transferring 
Subsidiaries relating to negotiating and implementing the transactions 
contemplated by the Transaction Agreements.  

Transferring 
Subsidiaries 

1 Village Drive-in Essendon Pty Limited ACN 004 342 018 (Village 
Essendon); 

2 Cinema Developments Pty. Ltd. ACN 005 006 968 (Cinema 
Developments); and 

3 Parkside Theatres Proprietary Limited ACN 004 324 618 
(Parkside). 



 

 
 

 1     Definitions and interpretation  

 

    
 

Term Meaning 

VRC Village Roadshow Corporation Pty Ltd ACN 004 318 610. 

VRC Employees 1 ; 

2 ; 

3 ; 

4 ; and 

5 . 

VRC Investments VRC Investments Co Pty Ltd ACN 103 262 308. 

VRL Village Roadshow Limited ACN 010 672 054. 

VRL Group VRL and each of its subsidiaries. 

VRL Shares 65,960,636 fully paid ordinary shares in VRL.  

Warranties the representations and warranties in Schedule 4. 

1.3  Interpretation 

In this agreement: 

(a) headings and bold type are for convenience only and do not affect the 
interpretation of this agreement; 

(b) the singular includes the plural and the plural includes the singular; 

(c) words of any gender include all genders; 

(d) other parts of speech and grammatical forms of a word or phrase defined in this 
agreement have a corresponding meaning; 

(e) an expression importing a person includes any company, partnership, joint 
venture, association, corporation or other body corporate and any government 
agency as well as an individual; 

(f) a reference to a clause, party, schedule, attachment or exhibit is a reference to 
a clause of, and a party, schedule, attachment or exhibit to, this agreement and 
a reference to this agreement includes any schedule, attachment and exhibit; 

(g) a reference to any legislation includes all delegated legislation made under it 
and amendments, consolidations, replacements or re-enactments of any of 
them; 

(h) a reference to a document includes all amendments or supplements to, or 
replacements or novations of, that document; 
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(i) a reference 
permitted assignees; 

(j) a reference to an agreement other than this agreement includes a deed and any 
legally enforceable undertaking, agreement, arrangement or understanding, 
whether or not in writing; 

(k) a reference to liquidation or insolvency includes appointment of an 
administrator, compromise, arrangement, merger, amalgamation, 
reconstruction, winding-up, dissolution, deregistration, assignment for the 
benefit of creditors, scheme, composition or arrangement with creditors, 
insolvency, bankruptcy, or any similar procedure or, where applicable, changes 
in the constitution of any partnership or person, or death; 

(l) no provision of this agreement will be construed adversely to a party because 
that party was responsible for the preparation of this agreement or that 
provision; 

(m) a reference to a body, other than a party to this agreement (including an 
institute, association or authority), whether statutory or not: 

(1) that ceases to exist; or 

(2) whose powers or functions are transferred to another body, 

is a reference to the body that replaces it or that substantially succeeds to its 
powers or functions; 

(n) a reference to any thing (including, but not limited to, any right) includes a part 
of that thing but nothing in this clause 1.3(n) implies that performance of part of 
an obligation constitutes performance of the obligation; 

(o) if an act prescribed under this agreement to be done by a party on or by a given 
day is done after 5.00pm on that day, it is taken to be done on the next day; 

(p) if a period of time is specified and dates from a given day or the day of an act or 
event, it is to be calculated exclusive of that day; 

(q) a reference to a day is to be interpreted as the period of time commencing at 
midnight and ending 24 hours later; and 

(r) a reference to time is a reference to Melbourne, Victoria, Australia time. 

1.4 Business Day 

Where the day on or by which any thing is to be done is not a Business Day, that thing 
must be done on or by the preceding Business Day. 

1.5 Inclusive expressions 

is included. 
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2 Conditions precedent to Completion  

2.1 Conditions precedent  

The obligations of each party under clauses 3 and 6 do not become binding on the 
parties and are of no force or effect unless and until each of the following conditions have 
been satisfied or waived in accordance with clause 2.3: 

(a) release of Encumbrances: documents evidencing that all Encumbrances 
(other than Permitted Encumbrances) in respect of the Positive Group have 
been or will be, with effect on and from Completion, released, with each release 
document to be in a form and substances satisfactory to BidCo (acting 
reasonably); 

(b) transfer of all VRC Employees: transfer letters, in a form satisfactory to BidCo 
(acting reasonably), have been executed by VRC, an entity that is not a 
member of the Positive Group (the Employing Entity) and the VRC 
Employees, where:  

(1) the employment of all VRC Employees will transfer to the Employing 
Entity with effect on and from Completion; 

(2) VRC will pay prior to Completion to the VRC Employees all amounts 
each VRC Employee is entitled by virtue of their employment with 
VRC (including remuneration and superannuation contributions), other 
than Leave Benefits, accrued but not paid prior to Completion; and 

(3) on and from Completion, the Employing Entity will recognise each 

s entitlement to Leave Benefits and that all liabilities in 
respect of the VRC Employees will be fully transferred to the 
Employing Entity, without any recourse to any Positive Group Entities; 

(c) termination of Loan Deeds: documentation satisfactory to BidCo (acting 
reasonably) that all amounts owing under the Loan Deeds have been or will be 
repaid prior to Completion and the Loan Deeds will be terminated with effect 
from Completion;  

(d) transfer of the Transferring Subsidiaries: documentation satisfactory to 
BidCo (acting reasonably) has been entered into for the transfer of the shares in 
the Transferring Subsidiaries to an entity that is not a member of the Positive 
Group without any recourse to any Positive Group Entity and otherwise on 
terms satisfactory to BidCo (acting reasonably) (including that the acquirer of 
the shares in the Transferring Subsidiaries will assume full responsibility for all 
VRC's loan liabilities to the Transferring Subsidiaries), conditional only on, and 
with completion of the transfer to occur  immediately after, Completion;  

(e) Structure A Scheme becoming Effective: the Structure A Scheme becoming 
Effective; and 

(f) change in law: between the date of this agreement and Completion, there is no 
change to a Tax Law or official public announcement of a proposed change to a 
Tax Law which is expected to adversely affect, or in the case of a proposed 
change would (if made) be expected to adversely affect and is reasonably likely 
to apply to, the ability of the Sellers to obtain scrip-for-scrip rollover relief in 
respect of the disposal of their Shares Receiving Scrip, and that position is 
supported by written advice from John de Wijn QC (or if he is unavailable, 
another QC or senior counsel that BidCo consents to acting reasonably, such 
consent not to be unreasonably withheld). 
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2.2 Reasonable endeavours to satisfy conditions precedent 

(a) The Sellers, the Positive Group Entities and the Transferring Subsidiaries must 
use reasonable endeavours to ensure that the conditions precedent in clauses 
2.1(a) to 2.1(d) are satisfied as expeditiously as possible and in any event on or 
before the date the Structure A Scheme becomes Effective.  

(b) If Completion occurs, each Seller must use its best endeavours to ensure that 
completion also occurs under the documentation referred to in clause 2.1(d) at 
the same time as or promptly after Completion. 

2.3 Waiver 

(a) The conditions in clauses 2.1(a) to 2.1(d) are for the benefit of BidCo and may 
only be waived by BidCo. 

(b) The condition in clause 2.1(e) is for the benefit of BidCo and the Sellers and 
cannot be waived without the prior written agreement of BidCo and the Sellers. 

(c) The condition in clause 2.1(f) is for the benefit of the Sellers and may only be 
waived by the Sellers. 

(d) A waiver of a condition: 

(1)  will not be effective unless it is given in writing in relation to a 
particular condition; 

(2) may be given unconditionally or on the conditions BidCo (in relation to 
a waiver of clauses 2.1(a) to 2.1(d)) considers fit, the Sellers (in 
relation to a waiver of clause 2.1(f)) or BidCo and the Sellers (in 
relation to a waiver of clause 2.1(e)) consider fit; 

(3)  will only apply to the obligations in relation to which it is expressed to 
be given unless BidCo states or the Sellers (as applicable) state 
otherwise in writing; and 

(4) will not preclude BidCo or the Sellers (as applicable) from refusing to 
waive a particular condition on another occasion or from requiring the 
Sellers or BidCo (as applicable) to satisfy conditions that differ from 
the conditions applying on a prior occasion. 

3 Sale and transfer 

(a) On the day for Completion determined under clause 6, each Seller must sell 
and BidCo must buy, the Sale Shares set out opposite the name of that Seller in 
column B of Schedule 2, free and clear of all Encumbrances for the Purchase 
Price, subject to, and in accordance with, this agreement. 

(b) At Completion, each of the Sellers must sell the Sale Shares set out opposite 
the name of that Seller in column B of Schedule 2 to BidCo together with all 
rights: 

(1) attached to them as at the date of this agreement; and 

(2) that accrue between the date of this agreement and Completion. 

(c) Title to and risk in the Sale Shares remains solely with the Sellers until 
Completion, and passes to BidCo on Completion. 
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(d) The consideration for the sale of the Sale Shares is the payment of the 
Purchase Price. 

(e) The Purchase Price will be paid on Completion in accordance with clause 
6.4(a). 

4 Repayment of indebtedness 

4.1 Indebtedness owed to Positive Group Entities 

The Sellers must procure that on or before Completion all indebtedness owed from any 
Seller or any person connected with or associated with a Seller or a Guarantor to any 
Positive Group Entity, is discharged and extinguished in full. 

4.2 Indebtedness owed to a Seller 

The Sellers must procure that on or before Completion all indebtedness (including any 
Financial Indebtedness) owed from any Positive Group Entity to any Seller, Guarantor or 
any person connected with or associated with any Seller or Guarantor is discharged and 
extinguished in full.  

4.3 Release of Positive Guarantees 

The Sellers must secure the release of any Guarantee given by any Positive Group Entity 
relating to any Seller, Guarantor or any person connected with or associated with any 
Seller or Guarantor, with effect from Completion.  

4.4 Indebtedness owed to Third Parties 

The Sellers must procure that on or before Completion all indebtedness (including any 
Financial Indebtedness) owed from any Positive Group Entity to any Third Party, is 
discharged and extinguished in full. 

4.5 Loan Deeds 

The Sellers must procure that all amounts owed by any party under the Loan Deeds prior 
to Completion, are repaid in full prior to Completion and that there is no outstanding 
amounts owed under the Loan Deeds as at Completion 

4.6 Tax and Duty amounts owing 

The Sellers must procure that all Tax or Duty amounts known by the Positive Group or 
the Sellers (after reasonable enquiries) that are owing by any Positive Group Entity as at 
Completion that relate to the period up to and including Completion,  but excluding any 
Tax or Duty that has been included in the calculation of Net Cash as specified in the 
certificate provided pursuant to clause 4.9(a), are paid by the Sellers prior to Completion 
(such that there are no outstanding amounts that are known by the Positive Group or the 
Sellers to be owing by any Positive Group Entities in respect of Taxes or Duty other than 
any Tax or Duty that has been included in the calculation of Net Cash as specified in the 
certificate provided pursuant to clause 4.9(a)).  
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4.7 Release of Encumbrances 

The Sellers must secure the release of any: 

(a) Encumbrance in respect of the Sale Shares or any Positive Group Entity; and 

(b) Encumbrance (other than Permitted Encumbrances) in respect of any assets 
owned by the Positive Group Entities.   

4.8 Sellers to indemnify 

The Sellers severally (and not jointly or jointly and severally) indemnify, in their 
Respective Proportions, BidCo against, and must each pay BidCo on demand their 
Respective Proportion of the amount of any Loss suffered or incurred by BidCo: 

(a) arising from any breach of this clause 4; or 

(b) under a Guarantee described in clause 4.3, until that Guarantee is released, 

other than in respect of any Financial Indebtedness that has been included in the 
calculation of Net Cash as specified in the certificate provided pursuant to clause 4.9(a). 

4.9 Cash notice 

(a) No later than two Business Days prior to Completion and no earlier than 5 
Business Days prior to Completion, the Sellers must provide a certificate signed 
by the Sellers setting out the amount of Net Cash and a break down of each 
component of Net Cash. 

(b) If requested to do so prior to Completion by BidCo, the Sellers must provide 
evidence to support the Net Cash specified in the certificate provided pursuant 
to clause 4.9(a). 

(c) The Sellers severally (and not jointly or jointly and severally) indemnify, in their 
Respective Proportions, BidCo to the extent the Net Cash is lower than the 
amount specified in the certificate provided pursuant to clause 4.9(a). 

5 Period before Completion 

5.1 Carrying on of business  

(a) Subject to clause 5.3, between the date of this agreement and the earlier of 
Completion and termination of this agreement, the Sellers must ensure that the 
Positive Group Entities do not:  

(1) take any step to sell, dispose, agree to sell or dispose or otherwise 
dispose of (including by declaring a trust over) any of their assets; 

(2) commit to or incur any obligations or liabilities other than Transaction 
Costs that are advisor fees payable to Allens, 
PricewaterhouseCoopers and Moore Stephens up to a maximum of 
$2,360,000 in aggregate;  

(3) engage any new employee or consultant or change the terms of 
employment (including remuneration or other benefits) of any 
employee of a Positive Group Entity, other than as contemplated in 
this agreement; 
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(4) terminate or encourage the resignation of any employee of the 
Positive Group Entity (other than pursuant to the transfer for the 
purposes of satisfying the Condition in clause 2.1(b));  

(5) commit to or incur any Financial Indebtedness, raise any financial 
accommodation or provide any financial accommodation; 

(6) enter or agree to enter into any contract or commitment (other than as 
contemplated by this agreement or a Transaction Agreement);  

(7) vary or terminate any of its contracts or commitments, and will use 
reasonable endeavours to renew any contracts or Authorisations that 
would otherwise expire on or before Completion;  

(8) commence or take any material steps in relation to, or to settle, any 
Claim; 

(9) fail to pay, perform or discharge any liabilities relating to the Business 
as they fall due; 

(10) create or agree to create an Encumbrance over any part of its right, 
title and interest in and to any assets that it may own or to which it 
may become entitled;  

(11) change any accounting or tax method, practice or principle used by it, 
including the making of any tax elections unless otherwise required to 
comply with a Tax Law; 

(12) transfer, Encumber, or otherwise deal with any shares in any Positive 
Group Entity or any legal or beneficial interest of any shares in any 
Positive Group Entity; 

(13) distribute or return any capital to its members or revalue its assets; 

(14) buy back any of its shares or reduce its capital; 

(15) pay any dividends or make any other distributions of its profits; 

(16) issue or agree to issue any shares, options, securities that are 
convertible into shares in a Positive Group Entity or rights to take up 
by way of subscription, conversion or substitution further shares in a 
Positive Group Entity; 

(17) alter its constitution or the rights attaching to any shares in a Positive 
Group Entity; or 

(18) enter into any agreement or arrangement that will or may result in any 
event described in 5.1(a)(1) to 5.1(a)(17) (inclusive) occurring. 

(b) Subject to clause 5.3, between the date of this agreement and the earlier of 
Completion and termination of this agreement, each of the Sellers must not 
transfer, Encumber, or otherwise deal with any Positive Shares (or shares in 
any Positive Group Entity) or any legal or beneficial interest of any Positive 
Shares (or shares in any Positive Group Entities). 

5.2 Notification of breaches 

If, on or before Completion, a party becomes aware of any breach or potential breach of 
clause 5.1(a) or 5.1(b), it must: 

(a) notify BidCo of the breach or the potential breach and provide BidCo with 
reasonable details of the breach or potential breach; and 
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(b) without prejudice to clause 11.1, consult with BidCo as to the effect of the 
alleged breach or potential breach. 

5.3 Permitted acts 

Nothing in clause 5.1 restricts the Sellers or any Positive Group Entity from doing 
anything: 

(a) (Transaction Agreements): that is expressly permitted in this agreement or 
any Transaction Agreement or the Implementation Agreement;  

(b) (other agreements) that is expressly required pursuant to a legal obligation 
binding on the party under an agreement entered into and fairly disclosed to 
BGH or BidCo prior to the date of this agreement that has not expired and not 
been amended;  

(c) (approved actions): with the express prior written approval of BidCo (which 
must not be unreasonably withheld or delayed); or 

(d) (dividends) relating to the payment of dividends in amounts that permit each 
Positive Group Entity to distribute franking credits held by it. 

 

5.4 Waiver of restrictions on transfer 

Each Seller hereby, and for valuable consideration, waives all restrictions on transfer or 
rights that may be enlivened against the other Sellers or Positive as a result of entry into, 
or the transactions contemplated by, this agreement, including pre-emptive rights in 
respect of the Sale Shares whether under the Positive Constitution or otherwise.   

6 Completion 

6.1 Time and place for Completion 

Subject to the satisfaction or waiver of the conditions in clause 2, Completion must take 
place on or before the Implementation Date at the office of Herbert Smith Freehills at 
Level 42, 101 Collins Street, Melbourne VIC 3000 and at the time nominated by BidCo in 
writing, or as the parties may otherwise agree in writing. 

6.2 Completion 

(a) On or before Completion, each party must carry out the Completion Steps 
referable to it in accordance with Schedule 5. 

(b) Completion is taken to have occurred when each party has performed all of its 
obligations under this clause 6 and Schedule 5. 

6.3 Cash Consideration and Consideration Shares elections 

(a) The parties acknowledge and agree that: 

(1) pursuant to this agreement an offer is made (Offer) to each Seller to 
elect to receive up to 100
Shares as Cash Consideration; 
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(2) each Seller has made the election referred to in clause 6.3(a)(1); and 

(3) the results of the election made by each Seller has been set out in 
Schedule 2. 

(b) Subject to Completion occurring, the execution of this agreement by each Seller 
constitutes an irrevocable: 

(1) application for the Consideration Shares (to the extent relevant to the 
election made by a Seller); and 

(2) consent to be bound by HoldCo's constitution. 

6.4 Transfer of Sale Shares 

(a) On Completion:  

(1) BidCo must pay the Cash Consideration to each Seller, or as directed 
in writing 3 Business Day prior to Completion by, that Seller in 
Immediately Available Funds without counter-claim, set-off, deduction 
or withholding (except where that set-off, deduction or withholding is 
required by law); and  

(2) HoldCo must issue to each Seller the number of Consideration 
Shares, free from any Encumbrance (other than any Encumbrance 
arising under the HoldCo Constitution) and update its register of 
shareholders to register the Sellers as the holders of the 
Consideration Shares. 

(b) Each Seller entitled to receive Cash Consideration must give written notice of 
the nominated Australian bank account into which the Cash Consideration is to 
be paid for that Seller and VRC at least 3 Business Days prior to Completion. 

(c) The payment by BidCo of the Cash Consideration to the relevant Sellers, or as 
directed by each relevant Seller, shall constitute full and final settlement of 

obligations to pay the cash component of the Purchase Price to the 
Sellers. 

(d) Within 5 Business Days following Completion, HoldCo must send to each Seller 
a copy of the register of members of HoldCo showing the Sellers as the 
registered holders of the Consideration Shares.  

6.5 Notice to complete 

(a) If a party (Defaulting Party) fails to satisfy its obligations under clause 6.2 and 
Schedule 5 on the day and at the place and time for Completion determined 
under clause 6.1 then:  

(1) the Sellers (where the Defaulting Party is BidCo or HoldCo); or 

(2) BidCo (where the Defaulting Party is one or more of the Sellers), 

(in either case the Notifying Party), may give BidCo or the Sellers (as 
applicable) a notice requiring the Defaulting Party to satisfy those obligations 
within a period of 2 Business Days from the date of the notice and declaring 
time to be of the essence.  

(b) If the Defaulting Party fails to satisfy those obligations within those 2 Business 
Days the Notifying Party may, without limitation to any other rights it may have, 
terminate this agreement by giving written notice to BidCo or the Sellers (as 
applicable). 
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6.6 Completion simultaneous 

(a) Subject to clause 6.6(b), the actions to take place as contemplated by this 
clause 6 and Schedule 5 are interdependent and must take place, as nearly as 
possible, simultaneously. If one action does not take place, then without 
prejudice to any rights available to any party as a consequence:  

(1) there is no obligation on any party to undertake or perform any of the 
other actions; 

(2) to the extent that such actions have already been undertaken, the 
parties must do everything reasonably required to reverse those 
actions; and 

(3) the Sellers and BidCo must each return to the other all documents 
delivered to them under clause 6.2(a) and Schedule 5 and must each 
repay to the other all payments received by it under clause 6.2(a) and 
Schedule 5, without prejudice to any other rights any party may have 
in respect of that failure. 

(b) BidCo may, in its sole discretion, waive any or all of the actions that the Sellers 
are required to perform under clause 2.1 of Schedule 5  and the Sellers may, in 
their sole discretion, waive any or all of the actions that BidCo or HoldCo are 
required to perform under clauses 2.2 and 2.3 (respectively) of Schedule 5. 

6.7 Post Completion filings 

As soon as practicable following Completion, the parties must procure that all necessary 
forms in respect of the transfer of the Sale Shares, are lodged with the appropriate 
Governmental Agency. 

7 BidCo and HoldCo Warranties 

7.1 BidCo and Holdco Warranties 

BidCo and Holdco each warrant that each of the BidCo and HoldCo Warranties are true 
and accurate and not misleading on its terms in favour of each of the Sellers on the date 
of this agreement and the BidCo and Holdco Warranties will be deemed to be repeated 
immediately before Completion. 

7.2 Independent Warranties 

Each of the BidCo and Holdco Warranties is to be construed independently of the others 
and is not limited by reference to any other BidCo and HoldCo Warranty. 

7.3 Reliance 

BidCo acknowledges that the Sellers and Guarantors have entered into this agreement 
and will complete this agreement in reliance on the BidCo and HoldCo Warranties. 

7.4 Indemnity for breach of Warranty 

(a) BidCo and Holdco each indemnify the Sellers against, and must pay (without 
double-counting) the Sellers an amount equal to any Loss suffered or incurred 
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by a Seller in connection with a breach of a BidCo and Holdco Warranty, or 
arising from the facts, matters or circumstances that make a BidCo and Holdco 
Warranty untrue. 

(b) For the avoidance of doubt, in respect of any breach of a BidCo and Holdco 
Warranty, Loss includes an amount that would be necessary to put the Sellers 
(as applicable) in the same position as if the BidCo and Holdco Warranty had 
been true. 

8 Warranties, indemnities and undertakings 

8.1 Warranties by Sellers 

Subject to the qualifications and limitations in clause 9: 

(a) the Sellers severally (and not jointly or jointly and severally) warrant in their 
Respective Proportions to BidCo that each of the Warranties, other than the 
Title and Capacity Warranties, is true and accurate and not misleading on its 
terms on the date of this agreement and immediately before Completion (unless 
the Warranty is expressed to be given only at a particular time in which case it 
is given at that time only); and  

(b) each Seller severally (and not jointly or jointly and severally) warrants to BidCo, 
in respect of itself and the Sale Shares held by it only, that each of the Title and 
Capacity Warranties is true and accurate and not misleading on its terms on the 
date of this agreement and immediately before Completion (unless the 
Warranty is expressed to be given only at a particular time in which case it is 
given at that time only). 

8.2 Independent Warranties 

Each of the Warranties is to be construed independently of the others and is not limited 
by reference to any other Warranty. 

8.3 Reliance 

The Sellers acknowledge that BidCo has entered into this agreement and will complete 
this agreement in reliance on the Warranties. 

8.4 Indemnity for breach of Warranty 

(a) Each Seller severally (and not jointly or jointly and severally) indemnifies, in its 
Respective Proportions, BidCo against, and must pay, in its Respective 
Proportions, BidCo an amount equal to, any Loss suffered or incurred by BidCo 
or a Positive Group Entity in connection with a breach of a Warranty by it, or 
arising from the facts, matters or circumstances that make a Warranty by it 
untrue, except to the extent that the Warranty or the  liability for the Loss 
are limited or qualified under clause 9. 

(b) For the avoidance of doubt, in respect of any breach of Warranty, Loss includes 
an amount that would be necessary to put BidCo or a Positive Group Entity (as 
applicable) in the same position as if the Warranty had been true. 



 

 
 

 8     Warranties, indemnities and undertakings  

 

    
 

8.5 Tax indemnity 

The Sellers severally (and not jointly or jointly and severally) indemnify, in their 
Respective Proportions, BidCo and each Positive Group Entity against, and must pay, in 
their Respective Proportions, BidCo, or the relevant Positive Group Entity the amount of, 
any:  

(a) Tax or Duty payable by a Positive Group Entity to the extent that Tax or Duty:  

(1) relates to any period, or part period, up to and including Completion; 

(2) relates directly to the occurrence of an act, transaction or event of a 
Positive Group Entity or a Transferring Subsidiary occurring on or 
prior to, or as a result of, Completion or transfer of the Transferring 
Subsidiaries (in accordance with the documentation contemplated by 
clause 2.1(d)); or 

(3) relates to a failure by a Positive Group Entity or a Transferring 
Subsidiary to comply with a Tax law prior to Completion; and 

(b) unpaid Tax costs incurred by or on behalf of a Positive Group Entity to the 
extent those Tax costs arise from or relate to any of the matters for which a 
Positive Group Entity may be liable under clause 8.5(a),  

except to the extent that the  liability for the Tax or Duty is limited or qualified 
under clause 9 or to the extent the Tax or Duty has been included in the calculation of 
Net Cash as specified in the certificate provided pursuant to clause 4.9(a). 

8.6 Other activities indemnity  

(a) Subject to clause 8.6(b), the Sellers severally (and not jointly or jointly and 
severally) indemnify, in their Respective Proportions, BidCo and each Positive 
Group Entity against, and must pay, in their Respective Proportions, BidCo an 
amount equal to, any Loss or liability suffered or incurred by a Positive Group 
Entity arising from any claim, dispute or demand relating to, contractual 
obligation arising during or action taken, or otherwise in connection with any 
activity undertaken (including by the Transferring Subsidiaries) during the period 
up to and including Completion, except to the extent that the Sellers' liability for 
the Loss or liability is limited or qualified under clause 9 or has been included in 
the calculation of Net Cash as specified in the certificate provided pursuant to 
clause 4.9(a). 

(b) The indemnity in clause 8.6(a) does not extend to any Loss or liability suffered 
or incurred by a Positive Group Entity or a Transferring Subsidiary arising from 
any of the following: 

(1) matters expressly permitted in this agreement or any Transaction 
Agreement or the Implementation Agreement;  

(2) matters expressly required pursuant to a legal obligation binding on 
the party under an agreement entered into and fairly disclosed to BGH 
or BidCo prior to the date of this agreement that has not expired and 
not been amended; or 

(3) matters undertaken with the express prior written approval of BidCo.  

(4) payment of the Structure A Scheme Consideration; 

(5) payment of the Transaction Costs (only to the extent the Sellers have 
complied with clause 5.1(a)(2)); 
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(6) holding the VRL Shares or exercising voting rights in connection with 
the VRL Shares;  

(7) matters fairly disclosed in the Disclosure Materials; or 

(8) matters within the actual knowledge of the BGH Specified Executives  
as at the date of this agreement. 

8.7 Notification 

Each Seller must promptly notify BidCo if at any time after the date of this agreement but 
on or prior to the time of Completion that Seller becomes aware that a Warranty was not 
true when given or has ceased to be true, and must also provide BidCo with details of 
that fact.  

8.8 Undertaking not to make Claims  

Each Seller undertakes to BidCo and any person who was at the date of this agreement a 
current or former director, officer or employee of BidCo or a Positive Group Entity and 
who at any time following Completion is a director, officer or employee of BidCo or a 
Positive Group Entity (Officer) that it will not make a Claim or Demand against any 
Officer in respect of the relevant capacity in which they are or were an Officer, in relation 
to any matter arising in connection with this agreement, including any breach of Warranty, 
except in the case of fraud, wilful misconduct or gross negligence.  

8.9 Roll-over relief undertaking 

If, as a consequence of Completion, a Seller would be a "Significant Stakeholder" (as 
defined in section 124-783(1) of ITAA 1997) in HoldCo, HoldCo undertakes to jointly 
choose with that Seller to obtain roll-over in accordance with section 124-780(3)(d) of 
ITAA 1997. 

9 Qualifications and limitations on Claims 

9.1 Disclosure  

(a) BidCo acknowledges and agrees that the Sellers have disclosed or are deemed 
to have disclosed against the Warranties (other than the Tax Warranties and 
the Title and Capacity Warranties), and BidCo for that purpose, will be treated 
as having actual knowledge of, all facts, matters and circumstances that:  

(1) are provided for or described in this agreement or a Transaction 
Agreement; 

(2) are fairly disclosed in the Disclosure Materials;  

(3) are within the actual knowledge of the BGH Specified Executives  as 
at the date of this agreement; or 

(4) would have been disclosed to BidCo if it had conducted searches of 
records available for public inspection (including with a fee) 
maintained by: 

(A) ASIC on 28 July 2020; 

(B) the High Court, Federal Court or any Supreme Court of any 
State or Territory on 20 May 2020; or 
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(C) the PPS Register on 28 July 2020. 

(b) The Warranties (other than the Tax Warranties and the Title and Capacity 
Warranties), are given subject to the disclosures or deemed disclosures 
described in clause 9.1(a). A Warranty (other than the Tax Warranties and the 
Title and Capacity Warranties), will not be regarded as being untrue by reason 
of facts, matters or circumstances that have been disclosed or are deemed to 
have been disclosed under clause 9.1(a) and the Sellers and Guarantors will 
have no liability under the Warranties or any other Claim (other than the Tax 
Warranties and the Title and Capacity Warranties), to the extent that disclosure 
is made or is deemed to have been made against the Warranties under this 
clause 9.1.  

(c) For purposes of this agreement
 and specific information has been disclosed that a 

sophisticated investor or its advisors, experienced in deals of the nature of the 
Transaction would identify the nature, scope and significance of the relevant 
fact, matter or circumstance and its likely ramifications. 

9.2 Awareness 

Where a Warranty each  Seller'  knowledge , 'so far as each Seller 
is aware' Sellers are the 
awareness or knowledge of the Sellers, a Seller will be deemed to know or be aware of a 
particular fact, matter or circumstance at a given time only if, at that time, that Seller or a 
Specified Executive:   

(a) is aware of that fact, matter or circumstance as at the date the Warranty is 
given; or 

(b) would reasonably be expected to be aware of that fact, matter or circumstance 
if they had made reasonable enquiries as to the accuracy of the Warranty. 

9.3 Acknowledgements  

BidCo acknowledges, represents and warrants to the Sellers, that: 

(a) no representations, warranties, promises, undertakings, statements or conduct: 

(1) have induced or influenced BidCo to enter into, or agree to any terms 
or conditions of, this agreement; 

(2) have been relied on in any way as being accurate by BidCo; 

(3) have been warranted to BidCo as being true; or 

(4) have been taken into account by BidCo as being important to its 
decision to enter into, or agree to any or all of the terms of, this 
agreement,  

except those expressly set out in this agreement (including in the Warranties);  

(b) it has entered into this agreement after an investigation of the affairs of the 
Positive Group and the Transferring Subsidiaries, in a manner consistent with a 
prudent, experienced prospective purchaser for value of the Business, acting 
competently and professionally;  

(c) it has had the benefit of independent legal and accounting advice relating to the 
proposed purchase of the Sale Shares and the terms of this agreement; 

(d) it is not aware, as at the date of this agreement, of any fact, matter or 
circumstance that is inconsistent with any Warranty or is reasonably likely to 
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result in a Claim for a breach of Warranty which is not disclosed in the 
Accounts; 

(e) it is not entering into this agreement in reliance on, and it may not rely on, any 
forecasts, budgets, projections or similar forward looking materials contained in 
the Disclosure Materials, other than as expressly set out in this agreement; 

(f) subject to any law to the contrary and except as expressly provided in this 
agreement or any Transaction Agreement, all terms, conditions, statements, 
representations and warranties relating to the Transaction (except the 
Warranties) whether express, implied, written, oral, collateral, statutory or 
otherwise, are excluded, and, to the maximum extent permitted by law, each the 
Seller and each Guarantor disclaims all liability in relation to them; and 

(g) to the maximum extent permitted by law, BidCo agrees not to make and waives 
any right it may have to make any Claim in relation to the Transaction against 
any Seller or any Guarantor under any provision of the Corporations Act 
(including section 1041H of the Corporations Act), the Competition and 
Consumer Act 2010 (Cth) (including sections 18, 20, 21, 22 and 29 of Schedule 
2 (Australian Consumer Law) of that Act), the Australian Securities and 
Investments Commission Act 2001 (Cth) or any similar provisions in the 
legislation of any State or Territory or the Commonwealth of Australia or in any 
other applicable law. 

9.4 Maximum and minimum amounts  

(a) The Sellers and the Guarantors are not liable under a Claim (other than a Claim 
for breach of any Tax Warranty, pursuant to clause 4 or under the indemnity in 
clause 8.5) unless the amount finally agreed or adjudicated to be payable in 
respect of that Claim:  

(1) exceeds $50,000; and 

(2) either alone or together with the amount finally agreed or adjudicated 
to be payable in respect of other Clams that satisfy 9.4(a)(1) exceeds 
$100,000, 

in which event, subject to clauses 9.4(b) and 9.4(c), the Sellers and the 
Guarantors are liable for all of that amount including the initial $100,000.  

(b) The maximum aggregate amount that the Sellers and the Guarantors are 
required to pay in respect of all Claims whenever made is limited to:  

(1) all Claims relating to a breach of a Tax Warranty or a Title and 
Capacity Warranty or pursuant to clause 4 or the indemnities in 
clauses 8.5 and 8.6, the value of the Purchase Price received by that 
Seller; and 

(2) all Claims, other than a Claim for a breach of any Tax Warranty or a 
Title and Capacity Warranty or pursuant to clause 4 or the indemnities 
in clauses 8.5 and 8.6, 40% of the Purchase Price received by that 
Seller, 

provided (for the avoidance of doubt) that the maximum aggregate amount that 
the Sellers and the Guarantors are required to pay in respect of all Claims 
whenever made is limited to the portion of the Purchase Price received by that 
Seller. 

(c) For the purposes of clause 9.4(a)(1): 
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(1) Claims arising out of separate sets of facts, matters or circumstances 
will not be treated as one Claim, even if each set of facts, matters or 
circumstances may be a breach of the same Warranty; and  

(2) Claims of the same or similar nature arising out of the same or similar 
facts, matters and circumstances will be treated as one Claim. 

(d) Notwithstanding any other provision of this agreement: 

(1) the liability of the Sellers and the Guarantors under or in connection 
with this agreement is several and not joint or joint and several; and 

(2) in no event will the aggregate liability of the Sellers or the Guarantors 
for any Claim under or in connection with this agreement, including 
any Warranty Claim (except in respect of a breach of a Title and 
Capacity Warranty) exceed the Respective Proportion of the 
Claim or, in respect of a breach of a Title and Capacity Warranty by a 
Seller, the portion of the Purchase Price received by that Seller.   

9.5 Time limits 

The Sellers and the Guarantors are not liable under a Claim:  

(a) if BidCo does not notify the Sellers of the Claim within: 

(1) in the case of a Claim for a breach of any Title and Capacity Warranty, 
Tax Warranty or pursuant to the indemnity in clause 8.5, seven years 
after Completion, or  

(2) in the case of any Claim (including a Claim relating to the indemnity in 
clause 8.6) other than for a breach of any Title and Capacity 
Warranty, Tax Warranty or pursuant to the indemnity in clause 8.5, 
two years after Completion; or  

(b) if within 12 months (or such longer period as may be agreed by BidCo and the 
Sellers) of the last date for notice under clause 9.5(a): 

(1) the Claim has not been agreed, compromised or settled; and 

(2) BidCo has not properly issued and validly served legal proceedings 
against the Sellers in respect of the Claim. 

9.6 Recovery under other rights and reimbursement 

(a) Subject to and without limitation of the rights of insurers of BidCo and 
obligations of BidCo to its insurers, where BidCo is entitled to recover from any 
other person any sum in respect of any liability, fact, matter or circumstance 
which could give rise to a Claim or any Loss under or in connection with this 
agreement (including under a policy of insurance), the amount of the Claim will 
be reduced by the amount of that sum.  

(b) If, after the Sellers or a Guarantor have made a payment in respect of a Claim, 
BidCo recovers, from a person other than the Sellers or a Guarantor any Loss 
that gave rise to the Claim, BidCo must immediately pay to the Sellers in their 
Respective Proportions as an increase in the Purchase Price, the lesser of:  

(1) the amount of the Loss that was recovered, net of the reasonable out 
of pocket costs of BidCo in recovering such amount; and 

(2) the amount paid by the Sellers or a Guarantor in respect of the Claim. 
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9.7 Mitigation of loss 

If BidCo becomes aware of a breach of a Warranty or a matter that is reasonably likely to 
give rise a Claim under an indemnity in clause 8.6, BidCo must, to the extent it is within 
its control take reasonable actions to mitigate any Loss that may give rise to a Claim for a 
breach of Warranty or under an indemnity in clause 8.6, provided that this does not mean 
and shall not be construed to mean that BidCo must do, or omit to do, anything which 
may prejudice the ability or right of BidCo to recover under any available insurance. 

9.8 General limitations  

The liability of the Sellers and the Guarantors under a Claim arising from a breach of a 
Warranty or under an indemnity in clause 8.5 or 8.6 for any Loss or amount described 
below will be reduced to the extent that such Loss or amount: 

(a) (pre Completion actions): arises from an act or omission by or on behalf of 
Positive, a Positive Group Entity or a Transferring Subsidiary before Completion 
that was done or made: 

(1) with the written consent of BidCo; or 

(2) at the written direction or instruction of BidCo;  

(b) (change of law or interpretation): arises from the enactment or amendment of 
any legislation or regulations, change in the judicial interpretation of the law in 
Australia or change in the regulatory or administrative practice of any 
Government Agency after Completion, including legislation, regulations, 
amendments, interpretation, practice or policy that has a retrospective effect but 
excluding any amended legislation or regulation announced but not yet enacted 
as at Completion;  

(c) (change in accounting policy): would not have arisen but for a change after 
Completion in any accounting policy or practice of BidCo or a Positive Group 
Entity that applied before Completion unless the change is to bring the 
accounting principles or practices into line with generally accepted accounting 
principles and practice in Australia in relation to the business of the type carried 
on by the Positive Group; 

(d) (actions of BidCo) has arisen as a result of any act or omission after 
Completion by or on behalf of BidCo (including any failure to take any action 
within the time periods specified in this agreement or required or allowed by any 
relevant Governmental Agency); 

(e) (actions of the Sellers) has arisen as a result of any act or omission by or on 
behalf of a Seller where BidCo has requested or consented in writing to that act 
or omission; 

(f) (consequential loss): is loss that would only be recoverable under the second 
limb of the rule in Hadley v Baxendale; 

(g) (contingent liability) is contingent, prospective, not ascertained or 
ascertainable, unless and until such Loss or amount becomes an actual, 
ascertainable and non-contingent liability and is due and payable; 

(h) (remediable loss): is remediable, provided it is remedied to the satisfaction of 
BidCo, acting reasonably, within 30 Business Days after a Seller receives 
written notice of the Claim under clause 10.1(a); 

(i) (inconsistent Tax position) arises from a Positive Group Entity taking a 
position in relation to the application of a Tax Law that is inconsistent with the 
position taken by the Positive Group Entity before Completion in relation to the 
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preparation of returns prior to Completion or in relation to the calculation of any 
reserve or provision relating to Tax in any of the Accounts, unless the position 
adopted is reasonable or otherwise required to comply with a Tax Law; 

(j) (failure to take action) arises from a Positive Group Entity failing to take any 
action after Completion required by, or that should reasonably be taken under, 
any applicable Tax Law in relation to any Tax (including any failure to take any 
such action within the time allowed) unless the Sellers fail to provide reasonable 
notice of a requirement to take action; 

(k) (breach of law or contract): could only have been avoided by a Seller 
breaching its obligations at law or under this agreement or a Transaction 
Agreement; or 

(l) (legal costs): is not a reasonable out of pocket legal cost. 

9.9 No Liability until Completion 

No Seller or Guarantor has any liability (whether by way of damages or otherwise) under 
the Warranties, or under clauses 5.1, 8.5 or 8.6, unless and until Completion has 
occurred. 

9.10 Sole remedy 

(a) It is the intention of the parties that  sole remedies in connection with the 
Transaction will be as set out in this agreement. 

(b) None of the Sellers or the Guarantors have any liability to BidCo:  

(1) in connection with the Transaction or the matters the subject of this 
agreement or the Disclosure Materials; or 

(2) resulting from or implied by conduct made in the course of 
communications or negotiations in respect of the Transaction or the 
matters the subject of this agreement or the Disclosure Materials, 

under a Claim unless the Claim may be made under the terms of this 
agreement or arises out of a statutory right or other Claim that cannot be 
excluded by contract. 

9.11 Payments affecting the Purchase Price 

(a) Any payment made by a Seller to BidCo in respect of any Claim will be in 
reduction of the Purchase Price. 

(b) Any payment (including a reimbursement) made by BidCo to a Seller in respect 
of any Claim will be an increase in the Purchase Price. 

9.12 No limitations for fraud and no claims for contribution 

Notwithstanding anything else in this agreement including this clause 9:  

(a) if and to the extent that a Seller or any officer or employee of a Seller has acted 
fraudulently or wilfully concealed anything in such a way as to render a 
Warranty materially misleading, false or deceptive then none of the limitations in 
this clause 9 shall apply in relation to a Claim by BidCo for breach in respect of 
that Warranty or under an Indemnity to the extent that any such Claim relates to 
Loss or an amount that is caused by such fraud or wilful concealment; and 
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(b) if BidCo makes a Claim for a breach of Warranty or upon an Indemnity against 
a Seller where it is permitted to do so under this clause 9, no Seller is entitled to 
make a claim for contribution upon, or for an indemnity by, a Positive Group 
Entity or any current or former director, officer or employee of a Positive Group 
Entity, except in the case of fraud, wilful misconduct or gross negligence. 

9.13 Tax effect of Claims 

If a party (payor) is liable to pay an amount to another party (recipient) in respect of a 
Claim and that payment is treated as income under the Tax Law such that the payment 
increases the income tax payable by the recipient, or the Head Company of any 
Consolidated Group of which the recipient is a member, (collectively the recipient 
Group) under the Tax Law, then the payment must be grossed up by such amount as is 
necessary so that after deducting from that payment all Tax paid or payable in respect of 
the payment, the balance remaining is equal to the amount due under the Claim. 

10 Procedures for dealing with Claims 

10.1 Notice of Claims  

(a) (Claims): BidCo must promptly notify the Sellers if it becomes aware of any 
fact, matter or circumstance which could (whether alone or with any other 
possible fact, matter or circumstance) be reasonably likely to lead to a Third 
Party Claim or Tax Demand, or if a Third Party Claim or Tax Demand is made, 
that BidCo believes (acting reasonably) will give rise to a Claim against any 
Seller or Guarantor.  

(b) (Details required): BidCo must include in each notice given under 
clause 10.1(a) all material details, including details of the fact, matter or 
circumstance that could result in the Claim, as well as an extract of: 

(1) any part of a Demand (including a Tax Demand) that identifies the 
liability or amount to which the Claim relates or other evidence of the 
amount of the Demand to which the Claim relates; and 

(2) if available or relevant, any corresponding part of any adjustment 
sheet or other explanatory material issued by a Governmental Agency 
that specifies the basis for the Demand to which the Claim relates or 
other evidence of that basis. 

(c) (Ongoing notification) BidCo must  keep the Sellers informed of all material 
developments in relation to the facts, matters and circumstances that are the 
subject of a notice given under clause 10.1(a). 

(d) (Mitigation) BidCo must take, and must ensure that each Positive Group Entity 
takes, reasonable steps to mitigate any loss which may give rise to a Claim 
against a Seller. 

10.2 Third Party Claims  

The following additional obligations apply in respect of Third Party Claims: 

(a) (No admission) BidCo must not, and must ensure that each Positive Group 
Entity does not:  

(1) accept, compromise or pay;  
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(2) agree to arbitrate, compromise or settle; or  

(3) make any admission or take any action in relation to,  

a Third Party Claim that may lead to liability on the part of one or more Seller 
under a Claim without:  

(4) first having given notice to the Sellers (setting out a copy of the Third 
Party Claim (if relevant) and details of the event, matter or 
circumstance relating to the Third Party Claim and any further material 
related information of which BidCo is aware), as soon as reasonably 
practicable after BidCo or a Positive Group Entity becomes aware of 
the Third Party Claim); and 

(5) either the Sellers consenting to that action within a 20 day period or 
the Sellers not advising BidCo that the Sellers wish to assume the 
defence of the Third Party Claim in accordance with clause 10(b) 
within a 20 day period from the date of BidCo giving the Sellers notice 
under clause 10.1(a)(4)10.1(a).  

(b) (Defence of claim): Following receipt by the Sellers of a notice under 
clause 10.1(a)(4), the Sellers may, by giving written notice to BidCo at any time, 
assume the conduct of the defence of the Third Party Claim. 

(c) (Sellers assume conduct): If the Sellers advise BidCo that the Sellers wish to 
assume the conduct of the defence of the Third Party Claim, then provided that 
the Sellers provide BidCo with such security to support the indemnity in (3) 
below as BidCo may reasonably request: 

(1) (Access) BidCo must provide, and must procure that each Positive 
Group Entity provides, the Sellers with all reasonable assistance 
requested by them in relation to the Third Party Claim, including 
providing access to witnesses and documentary or other evidence 
relevant to the Third Party Claim, allowing it and its legal and tax 
advisers to inspect and take copies of all relevant books, records, files 
and documents, and providing it with reasonable access to the 
personnel, premises and chattels of the Positive Group Entities for the 
sole purpose of obtaining information in relation to the Third Party 
Claim; 

(2) (Actions) BidCo must take, and must procure that each Positive 
Group Entity promptly takes, all action reasonably requested by the 
Sellers to avoid, contest, compromise or defend the Third Party Claim, 
including using professional advisers nominated by the Sellers and 
approved by the Sellers for this purpose; and 

(3) (Indemnity) the Sellers must, at their own expense, conduct the 
defence of the Third Party Claim and hereby indemnify BidCo and 
each Positive Group Entity from all reasonable out of pocket Loss 
arising from, or incurred in connection with, the defence of the Third 
Party Claim. 

(d) (Conduct of Claim by Sellers): If the Sellers assume the conduct of the 
defence of a Third Party Claim, in conducting any proceedings or actions in 
respect of that Third Party Claim the Sellers must:  

(1) act in good faith; 

(2) regularly (and as and when required by BidCo) liaise with BidCo in 
relation to the defence of the Third Party Claim;  
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(3) provide BidCo with copies of any notice, correspondence or other 
document, and reasonable details of any significant verbal 
communications, relating to the Third Party Claim; and 

(4) act reasonably in all the circumstances, including having regard to the 
likelihood of success and the effect of the proceedings or actions on 
the goodwill or reputation of BidCo, its direct or indirect shareholders, 
each Positive Group Entity or the Business. 

(e) (BidCo to control conduct): The Sellers may, by written notice to BidCo, 
advise BidCo that they do not want to assume the conduct of the defence of the 
Third Party Claim or otherwise not give notice to BidCo under clause 10.1(b), 
and in such a case BidCo must, and ensure that each Positive Group Entity 
must: 

(1) act in good faith; 

(2) provide the Sellers with copies of any material notice, correspondence 
or other document, and reasonable details of any significant verbal 
communications, relating to the Third Party Claim; and 

(3) act reasonably in all the circumstances, including having regard to the 
likelihood of success and the effect of the proceedings or actions on 
the goodwill or reputation of the business of each Seller. 

(f) (Restrictions on access): Nothing in clause 10.2(c)(2) requires BidCo to allow 
the Sellers to have access to anything that it reasonably determines to: 

(1) be the subject of legal professional privilege; or 

(2) have been prepared for the purpose of, or in contemplation of, BidCo 
making a Claim against a Seller under this agreement.  

10.3 Tax Demands  

The following additional obligations apply in respect of Claims arising from or involving a 
Tax Demand: 

(a) (No admission): BidCo must not, and must ensure that each Positive Group 
Entity does not:  

(1) accept, compromise or pay,  

(2) agree to arbitrate, compromise or settle; or  

(3) make any admission or take any action in relation to,  

a Tax Demand that may lead to liability on the part of one or more Seller under 
a Claim without:  

(4) first having given notice to the Sellers (setting out a copy of the Tax 
Demand (if relevant) and details of the event, matter or circumstance 
relating to the Tax Demand and any further material related 
information of which BidCo is aware), as soon as reasonably 
practicable after BidCo or a Positive Group Entity becomes aware of 
the Tax Demand; and 

(5) either the Sellers consenting to that action by the end of the Tax 
Review Period or the Sellers not advising BidCo that the Sellers wish 
to contest the Tax Demand in accordance with this clause 10.3.  

However, BidCo or a Positive Group Entity may pay any Tax or Duty to a 
Governmental Agency by the due date for payment without affecting any of its 
rights under this agreement. 
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(b) (Payment if not contesting a Tax Demand): Subject to clause 10.3(h), if the 
Sellers do not advise BidCo that the Sellers wish to contest the Tax Demand by 
the end of the Tax Review Period and the Sellers are liable to pay the Tax or 
Duty under this agreement, then the Sellers must pay BidCo (in their 
Respective Proportions) in Immediately Available Funds and as a reduction in 
the Purchase Price the amount of the Tax or Duty the subject of the Tax 
Demand by the later of: 

(1) 2 Business Days before the due date for payment to the 
Governmental Agency; or 

(2) 10 Business Days after the expiry of the Tax Review Period. 

(c) (Contesting a Tax Demand): Following receipt of a notice under clause 10.1 in 
respect of a Claim that arises from or involves a Tax Demand, the Sellers may, 
by written notice to BidCo no later than the end of the Tax Review Period advise 
BidCo that the Sellers wish to contest the Tax Demand.  

(d) (Procedure for contesting a Tax Demand): If the Sellers advise BidCo under 
clause 10.3(c) that the Sellers wish to contest the Tax or Duty the subject of the 
Tax Demand before the end of the Tax Review Period then:  

(1) (Payment of Tax) subject to clause 10.3(h), if the Sellers are liable to 
pay the Tax or Duty under this agreement each of the Sellers in their 
Respective Proportions must pay BidCo, in Immediately Available 
Funds and as a reduction in the Purchase Price, so much of the Tax 
or Duty as is required by the relevant Governmental Agency to be 
paid while any action is being taken under this clause 10.3 by the date 
which is the later of 2 Business Days before the due date for payment 
to the Governmental Agency and 10 Business Days after the Sellers 
advise BidCo under clause 10.3(c) that the Sellers wish to contest the 
Tax or Duty;  

(2) (Objection to Tax Demand or Disputing Action) at the written 
request of the Sellers, provided that the Sellers comply with clause 
10.3(d)(1) and provide BidCo with such security to support the 
indemnity in clause 10.3(d)(3) below as BidCo may reasonably 
request, BidCo must take, or procure that the person required to pay 
the Tax or Duty (Tax Payor) takes, such Disputing Action in a timely 
manner in relation to the Tax Demand as the Sellers may reasonably 
require, provided that BidCo will not be obliged to take any Disputing 
Action under this clause 10.3(d)(2) unless the grounds of objection are 
considered to have a reasonable chance of success, set out in an 
opinion from a reputable tax practitioner reasonably acceptable to 
BidCo provided to BidCo as soon as is reasonably practicable; and  

(3) (Indemnity) the Sellers hereby indemnify BidCo and the Positive 
Group from all Loss arising directly from the demands made by the 
Sellers pursuant to clause 10.3(d)(1). 

(e) (Conduct of proceedings by the Sellers): If the Sellers contest the Tax or 
Duty the subject of a Tax Demand then BidCo must follow, and must procure 
that each Positive Group Entity follows, all reasonable directions of the Sellers 
relating to the conduct of any Disputing Action referred to in clause 10.3(d) and 
in this clause 10.3(e), including using professional advisers nominated by the 
Sellers. In making such directions, the Sellers must:  

(1) act in good faith; 
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(2) regularly (as and when required by BidCo) liaise with BidCo in relation 
to conduct of Disputing Action referred to in clause 10.3(d) and this 
clause 10.3(e); 

(3) provide BidCo with copies of any notice, correspondence of other 
document, and reasonable details of any significant verbal 
communications, relating to that Disputing Action; and 

(4) act reasonably in all the circumstances, including, having regard to the 
likelihood of success and the effect of the proceedings or actions on 
the goodwill or reputation of BidCo, its direct or indirect shareholders, 
the Positive Group or the Business. 

(f) (Access): BidCo must provide, and must procure that each Positive Group 
Entity provides, the Sellers with all reasonable assistance requested by it in 
relation to the Tax Demand and the Disputing Action contemplated by 
clause 10.3(d) and clause 10.3(e) including providing, at the  cost, 
access to witnesses and documentary or other evidence relevant to the Tax 
Demand or the Disputing Action, allowing it and its legal and tax advisers to 
inspect and take copies of all relevant books, records, files and documents, and 
providing it with reasonable access to the personnel, premises and chattels of 
the Positive Group for the sole purpose of obtaining information in relation to the 
Tax Demand to the Disputing Action. 

(g) (Restrictions on access): Nothing in clause 10.3(f) requires BidCo to allow a 
Seller to have access to anything that it reasonably determines to: 

(1) be the subject of legal professional privilege; or 

(2) have been prepared for the purpose of, or in contemplation of, BidCo 
making a Claim against a Seller under this agreement. 

(h) (Limitations on Sellers payment obligations): No Seller is required to pay 
BidCo under this clause 10.3 to the extent that  liability for the Tax or 
Duty is limited or qualified under clause 9 or to the extent the Tax or Duty has 
been included in the calculation of Net Cash as specified in the certificate 
provided pursuant to clause 4.9(a). 

11 Termination 

11.1 Termination  

(a) BidCo or HoldCo may terminate this agreement by written notice to the Sellers if 
any of Positive, a Seller or a Guarantor are in material breach of the terms of 
this agreement (including a material breach of Warranty), and the breach is 
either incapable of being remedied or has not been remedied, after written 
notice has been given to the person in breach, by the earlier of:  

(1) immediately prior to the earlier of the Delivery Time; and  

(2) 5 Business Days after notice of written breach was given. 

(b) Positive, a Seller or a Guarantor may terminate this agreement by written notice 
to BidCo if HoldCo or BidCo are in material breach of the terms of this 
agreement (including a material breach of Warranty), and the breach is either 
incapable of being remedied or has not been remedied, after written notice has 
been given to the person in breach, by the earlier of: 

(1) the time that is immediately prior the Delivery Time; and  
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(2) 5 Business Days after notice of the breach was given.  

(c) This agreement is deemed to be terminated immediately if the Joint Bidding 
Agreement is terminated prior to Completion. 

(d) Any party may terminate this agreement at any time before Completion by 
written notice to the other parties if the Implementation Agreement is 
terminated. 

(e) BidCo or HoldCo may immediately terminate this agreement by written notice to 
the Sellers if: 

(1) a Relevant Condition is not satisfied by the date specified in the 
Implementation Agreement for its satisfaction (or an event occurs 
which would or does prevent the Relevant Condition being satisfied by 
the date specified in the Implementation Agreement); or 

(2) a circumstance occurs with the result that a Relevant Condition is not 
capable of being fulfilled, 

irrespective of whether or not VRL waives the Relevant Condition under the 
Implementation Agreement.  

11.2 Effect of Termination 

If this agreement is terminated under clauses 6.5(a) or 11: 

(a) each party retains the rights it has against the other in respect of any breach of 
this agreement occurring before termination; and 

(b) the rights and obligations of each party under each of the following clauses and 
schedules will continue independently from the other obligations of the parties 
and survive termination of this agreement: 

(1) clause 1.2 (Definitions and interpretation); 

(2) clause 11 (Termination); 

(3) clause 12 (Costs and expenses); 

(4) clause 13 (GST); and 

(5) clauses 15 and 16 (Notices and General). 

11.3 No other right to terminate or rescind 

No party may terminate or rescind this agreement except as permitted under 
clauses 6.5(a) and 11. 

12 Costs and expenses 

(a) Unless otherwise provided for in this agreement or in a Transaction Agreement, 
each party must pay its own costs and expenses in respect of the negotiation, 
preparation, execution, delivery and registration of this agreement and any 
other agreement or document entered into or signed under this agreement. 

(b) Any action to be taken by a party in performing its obligations under this 
agreement must be taken at its own cost and expense unless otherwise 
provided in this agreement or in a Transaction Agreement. 
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13 GST 

13.1 Definitions 

Words used in this clause 13 that have a defined meaning in the GST Law, have the 
same meaning as in the GST Law unless the context indicates otherwise. 

13.2 GST 

(a) Unless expressly included, the consideration for any supply under or in 
connection with this agreement does not include GST. 

(b) To the extent that any supply made under or in connection with this agreement 
is a taxable supply (other than any supply made under another agreement that 
contains a specific provision dealing with GST), the recipient must pay, in 
addition to the consideration provided under this agreement for that supply 
(unless it expressly includes GST) an amount (additional amount) equal to the 
amount of that consideration (or its GST exclusive market value) multiplied by 
the rate at which GST is imposed in respect of the supply. The recipient must 
pay the additional amount at the same time as the consideration to which it is 
referable. 

(c) Whenever an adjustment event occurs in relation to any taxable supply to which 
clause 13.2(a) applies: 

(1) the supplier must determine the amount of the GST component of the 
consideration payable;  

(2) if the GST component of that consideration differs from the amount 
previously paid, the amount of the difference must be paid by, 
refunded to or credited to the recipient, as applicable; and 

(3) the recipient need not pay the additional amount until the supplier 
gives the recipient an adjustment note. 

13.3 Tax invoices 

The supplier must issue a Tax Invoice to the recipient of a supply to which clause 13.2 
applies before payment of the GST inclusive consideration for that supply under that 
clause. 

13.4 Reimbursements 

If either party is entitled under this agreement to be reimbursed or indemnified by the 
other party for a cost or expense incurred in connection with this agreement, the 
reimbursement or indemnity payment must not include any GST component of the cost or 
expense to the extent that the cost or expense is the consideration for a creditable 
acquisition made by the party being reimbursed or indemnified, or by its representative 
member. 
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14 Guarantee by Guarantors 

14.1 Guarantee and indemnity 

Each Guarantor:  

(a) unconditionally and irrevocably guarantees to BidCo on demand, the due and 
punctual performance of their Related Sellers  obligations under this agreement; 
and 

(b) as a separate and additional liability, indemnifies BidCo against all Loss, 
actions, proceedings and judgments of any nature, incurred by, brought, made 
or recovered against BidCo arising from any default or delay in the due and 
punctual performance of their Related Sellers  obligations under this agreement. 

14.2 Extent of guarantee and indemnity 

The liability of a Guarantor under this clause 14 is not affected by anything that, but for 
this clause 14, might operate to release or exonerate any Guarantor in whole or in part 
from its obligations including any of the following, whether with or without the consent of 
any Guarantor: 

(a) the grant to the Sellers, any Guarantor or any other person of any time, waiver 
or other indulgence, or the discharge or release of the Sellers, any Guarantor or 
any other person from any liability or obligation; 

(b) any transaction or arrangement that may take place between BidCo, the 
Sellers, any Guarantor or any other person; 

(c) BidCo exercising or refraining from exercising its rights under any security or 
any other rights, powers or remedies against the Sellers or any other person; 

(d) the amendment, replacement, extinguishment, unenforceability, failure, loss, 
release, discharge, abandonment or transfer either in whole or in part and either 
with or without consideration, of any security now or in the future held by BidCo 
from the Sellers, any Guarantor or any other person or by the taking of or failure 
to take any security; 

(e) the failure or omission or any delay by BidCo or the Sellers to give notice to any 
Guarantor of any default by a Seller or any other person under this agreement; 
and 

(f) any legal limitation, disability, incapacity or other circumstances related to the 
Sellers, any Guarantor or any other person. 

14.3 Principal and independent obligation 

This clause 14 is a principal obligation and is not to be treated as ancillary or collateral to 
any other right or obligation and extends to cover this agreement as amended, varied, 
supplemented, renewed or replaced. 

14.4 Continuing guarantee and indemnity 

This clause 14 is a continuing obligation of the Guarantors, despite Completion, and 
remains in full force and effect for so long as the Sellers have any liability or obligation to 
BidCo under this agreement and until all of those liabilities or obligations have been fully 
discharged. 
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14.5 No withholdings 

(a) Each Guarantor must make all payments that become due under this clause 14, 
free and clear and without deduction of all present and future withholdings 
(including Taxes, Duties, levies, imposts, deductions and charges of Australia or 
any other jurisdiction). 

(b) If a Guarantor is compelled by law to deduct any withholding, then in addition to 
any payment due under this clause 14, it must pay to BidCo such amount as is 
necessary to ensure that the net amount received by BidCo after withholding 
equals the amount BidCo would otherwise have been entitled to if not for the 
withholding. 

14.6 Currency 

Each Guarantor must pay all moneys that it becomes liable to pay under this clause 14 in 
the currency in which they are payable under this agreement and free of any 
commissions and expenses relating to foreign currency conversion or any other charges 
or expenses. 

14.7 No set off 

Each Guarantor has no right to set off, deduct or withhold any moneys that it may be or 
become liable to pay under this clause 14, against any moneys that BidCo may be, or 
become, liable to pay to a Seller whether under this agreement or otherwise. 

14.8 iability 

Each its Related 
liability in respect of that Claim. 

14.9 Assigning benefit 

BidCo may assign the benefit of this clause 14 with the consent of each Seller. 

15 Notices 

15.1 Form of Notice  

A notice or other communication to a party under this agreement (Notice) must be:  

(a) in writing and in English; and 

(b) addressed to that party in accordance with the details nominated in Schedule 1 
(or any alternative details nominated to the sending party by Notice). 

15.2 How Notice must be given and when Notice is received 

(a) A Notice must be given by one of the methods set out in the table below.  

(b) A Notice is regarded as given and received at the time set out in the table 
below.  
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However, if this means the Notice would be regarded as given and received outside the 
business 

hours period), then the Notice will instead be regarded as given and received at the start 
of the following business hours period.  

Method of giving Notice When Notice is regarded as given and received 

By hand to the nominated 
address 

When delivered to the nominated address. 

By pre-paid post to the nominated 
address after the date of posting. 

By email to the nominated email 
address 

The first to occur of:  
1 the sender receiving an automated message 

confirming delivery;  

2 the intended recipient confirming receipt of the email 
by reply email; or  

3 two hours after the time that the email was sent (as 
recorded on the device from which the email was 
sent) provided that the sender does not, within the 
period, receive an automated message that the email 
has not been delivered.  

15.3 Notice must not be given by electronic communication  

A Notice must not be given by electronic means of communication (other than email as 
permitted in clause 15.2). 

16 General 

16.1 Duties  

BidCo must pay all Duty (if any) in connection with the sale and purchase of the Sale 
Shares by BidCo arising from the execution of this agreement.  

16.2 Governing law and jurisdiction 

(a) This agreement is governed by the law in force in Victoria, Australia. 

(b) Each party irrevocably submits to the non-exclusive jurisdiction of courts 
exercising jurisdiction in Victoria, Australia and courts of appeal from them in 
respect of any proceedings arising out of or in connection with this agreement. 
Each party irrevocably waives any objection to the venue of any legal process in 
these courts on the basis that the process has been brought in an inconvenient 
forum. 
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16.3 Invalidity and enforceability 

(a) If any provision of this agreement is invalid under the law of any jurisdiction the 
provision is enforceable in that jurisdiction to the extent that it is not invalid, 
whether it is in severable terms or not. That does not invalidate the remaining 
provisions of this agreement nor affect the validity or enforceability of that 
provision in any other jurisdiction. 

(b) Clause 16.3(a) does not apply where enforcement of the provision of this 
agreement in accordance with clause 16.3(a) would materially affect the nature 

 

16.4 Waiver 

No party to this agreement may rely on the words or conduct of any other party as a 
waiver of any right unless the waiver is in writing and signed by the party granting the 
waiver. 

The meanings of the terms used in this clause 16.4 are set out below. 

Term Meaning 

Conduct includes delay in the exercise of a right. 

Right any right arising under or in connection with this agreement and 
includes the right to rely on this clause. 

Waiver includes an election between rights and remedies, and conduct 
that might otherwise give rise to an estoppel. 

 

16.5 Variation 

A variation of any term of this agreement must be in writing and signed by the parties. 

16.6 Assignment of rights 

Rights arising out of or under this agreement are not assignable by a party without the 
prior written consent of the other parties. 

16.7  

Each party must, at its own expense, do all things and execute all documents necessary 
to give full effect to this agreement and the transactions contemplated by it. 

16.8 Entire agreement 

This agreement states all the express terms of the agreement between the parties in 
respect of its subject matter. It supersedes all prior discussions, negotiations, 
understandings, arrangements and agreements, express or implied in respect of its 
subject matter. 
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16.9 No merger 

The Warranties, undertakings and indemnities in this agreement will not merge on 
Completion. 

16.10 No reliance 

No party has relied on any statement by any other party not expressly included in this 
agreement. 

16.11 Counterparts 

(a) This agreement may be executed in any number of counterparts. 

(b) All counterparts, taken together, constitute one instrument. 

(c) A party may execute this agreement by signing any counterpart. 

16.12 Relationship of the parties 

(a) Nothing in this agreement gives a party authority to bind any other party in any 
way. 

(b) Nothing in this agreement imposes any fiduciary duties on a party in relation to 
any other party. 

16.13 Exercise of discretions 

(a) Unless expressly required by the terms of this agreement, a party is not 
required to act reasonably in giving or withholding any consent or approval or 
exercising any other right, power, authority, discretion or remedy, under or in 
connection with this agreement. 

(b) A party may (without any requirement to act reasonably) impose conditions on 
the grant by it of any consent or approval, or any waiver of any right, power, 
authority, discretion or remedy, under or in connection with this agreement. Any 
conditions must be complied with by the party relying on the consent, approval 
or waiver. 

 

 







  

 

  

 

    
 

 

Schedule 3 

BidCo and HoldCo Warranties 

1 BidCo and HoldCo 

1.1 No legal impediment 

The execution, delivery and performance by BidCo and HoldCo of this agreement: 

(a) complies with its constitution or other constituent documents; and 

(b) does not constitute a breach of any law or obligation, or cause or result in 
default under any agreement or Encumbrance, by which it is bound and which 
would prevent it from entering into and performing its obligations under this 
agreement.  

1.2 Corporate authorisations 

All necessary action to authorise the execution, delivery and performance of this 
agreement by BidCo and HoldCo in accordance with its terms, have been taken or will be 
taken before Completion, other than any consents and approvals required under clause 
2.1. 

1.3 Power and capacity 

BidCo and HoldCo have full power and capacity to own their own assets and to enter into 
and perform their obligations under this agreement, and to carry out the transactions 
contemplated by this agreement and their obligations under this agreement are valid and 
binding and enforceable against them in accordance with their terms. 

1.4 Incorporation 

BidCo and HoldCo are each validly incorporated, organised and subsisting in accordance 
with the laws of their places of incorporation and their respective constitutions. 

1.5 Subsidiary 

(a) BidCo is a wholly owned subsidiary of HoldCo. 

(b) Holdco owns all of the shares, capital stock, equity interests, securities, and 
warrants and options to acquire, or other interests or rights convertible, 
exchangeable or exercisable into, the foregoing (Equity Interests) of BidCo. 

(c) There is no option to acquire any Equity Interests in BidCo.   

(d) Except as contemplated under the Transaction Documents, there is no option to 
acquire any Equity Interests in HoldCo.  
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(e) The shares in BidCo have been validly issued and are fully paid up and free of 
further capital contribution obligations. 

(f) No person is entitled or has claimed to be entitled to require BidCo to issue any 
Equity Interests either now or at any future date and whether contingently or 
not. 

(g) There is no Security Interest, and no commitment to give or create any Security 
Interest, on, over or affecting any of the Equity Interests of BidCo, and no 
person has claimed to be entitled to any such Security Interest.  

1.6 No trust 

BidCo and HoldCo enter into and perform this agreement on their own respective 
accounts and not as trustee for or nominee of any other person. 

1.7 Enforceability 

BidCo and HoldCo s obligations under this agreement are enforceable in accordance with 
its terms. 

1.8 Solvency 

Neither BidCo nor HoldCo are the subject of an Insolvency Event and there are no 
circumstances that justify BidCo or Holdco being the subject of an Insolvency Event. 

2 Consideration Shares  

The Consideration Shares will be issued by HoldCo as fully paid shares and will, at 
Completion, be free from any Encumbrances (other than an Encumbrance that arises as 
a result of the Structure A Shareholders Agreement
Agreement). 

3 Shares in HoldCo and BidCo 

(a) There is no restriction on the ability of HoldCo to issue the Consideration 
Shares. 

(b) Neither BidCo nor Holdco are obliged to issue or allot any shares or other 
securities, and neither BidCo nor HoldCo has granted any person the right to 
call for the issue or allotment of any shares or other securities, other than under: 

(1) this agreement; and  

(2) the constitution of the Company. 

(c) The Sellers will acquire at Completion: 

(1) the full legal and beneficial ownership of the Consideration Shares 
free and clear of all Security Interests; and 

(2) fully paid ordinary shares that have no money owing in respect of 
them. 

 



  

 

    
 

 

Schedule 4 

Warranties 

1 Title and Capacity  

1.1 Title  

At Completion:  

(a) the Sellers are the legal and (except where a Seller expressly enters into this 
agreement as a Seller Trustee) beneficial owner of the Sale Shares listed 
against its name in column B of Schedule 2 and (in either case) has complete 
power and right to sell those Sale Shares to BidCo; 

(b) the Sale Shares listed against the relevant name in column B of 
Schedule 2 comprise 100% of the issued share capital of Positive of which that 
Seller is the registered holder; and 

(c) BidCo will acquire the full legal and beneficial ownership of the Sale Shares 
listed against the  name in column B of Schedule 2 free and 
clear of all Encumbrances, subject to registration of BidCo in Positive  register 
of shareholders. 

1.2 Power and capacity 

The Sellers have the power and capacity to enter into and perform their obligations under 
this agreement and to carry out the transactions contemplated by this agreement and 
their obligations under this agreement are valid and binding and enforceable against it in 
accordance with their terms. 

1.3 Authorisations 

The Sellers have obtained all necessary authorisations for the execution, delivery and 
performance by that Seller of this agreement in accordance with its terms. 

1.4 No legal impediment 

The execution, delivery and performance by the Sellers of this agreement:  

(a) complies with its constitution or other constituent documents; and 

(b) does not constitute a breach of any law or obligation, or cause or result in a 
default under any agreement, or Encumbrance, by which it is bound and that 
would prevent it from entering into and performing its obligations under this 
agreement. 

1.5 Company Sellers 

If a Seller is a company, it warrants that: 
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(a) it is validly incorporated, registered, organised, and subsisting in accordance 
with the laws of its place of incorporation; and 

(b) the execution, delivery and performance by that Seller of this agreement 
complies with its constitution or other constituent documents. 

1.6 Seller Trustees 

If a Seller enters into this agreement as a Seller Trustee, it warrants in its own capacity 
and as trustee of the relevant trust that:  

(a) in respect of the relevant trust of which the Seller is a Seller Trustee: 

(1) no action has been taken or is now proposed to be taken to terminate 
or dissolve the relevant trust;  

(2) no circumstances exist that may prevent entry into this agreement or 
the performance of this agreement by the Seller Trustee; and 

(3) the relevant trust has been validly established, complies with 
applicable law and the Seller Trustee is in compliance with the terms 
of the relevant trust; and 

(b) in respect of the Seller Trustee: 

(1) it has full and valid power and authority under the terms of the 
relevant trust to enter into this agreement and to carry out the 
transactions contemplated by this agreement; 

(2) it has in full force and effect the authorisations necessary for it to enter 
into this agreement and perform its obligations under it and allow them 
to be enforced (including under the relevant trust deed and its 
constitution (if any)); 

(3) it enters into this agreement and the transactions contemplated by this 
agreement for the proper administration of the relevant trust and for 
the benefit of all the beneficiaries of the relevant trust; 

(4) it is the sole trustee of the relevant trust and no action has been taken 
or is now proposed to be taken to remove it as trustee of the relevant 
trust; 

(5) it has a right, including after any set off, to be fully indemnified out of 
assets of the relevant trust in respect of obligations incurred by it 
under this agreement and the assets of the trust are sufficient to 
satisfy that right of indemnity and all other obligations in respect of 
which the trustee has a right to be indemnified out of the assets of the 
trust;  

(6) it is not in breach of any of its obligations as trustee of a trust, whether 
under the trust deed or otherwise;  

(7) is not subject to an Insolvency Event; and 

(8) it is not in default under the terms of the relevant trust. 

1.7 Solvency of Sellers 

The Sellers or their subsidiaries (as applicable) are not the subject of an Insolvency Event 
and, so far as the Seller is aware, there are no circumstances that justify the Seller or its 
subsidiaries (as applicable) being the subject of an Insolvency Event. 
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1.8 Enforceability 

The Sellers  obligations under this agreement are enforceable in accordance with its 
terms. 

2 Group companies 

2.1 Group structure 

(a) The structure diagram for the Positive Group Entities and the Transferring 
Subsidiaries is set out in Part 1 of Schedule 6 and is accurate and complete 
and, except where indicated otherwise, the shareholdings depicted in that 
diagram are 100% shareholdings. 

(b) The details for the Positive Group Entities set out in Part 2 of Schedule 6 are 
accurate and complete. 

(c) No Positive Group Entity:  

(1) is the holder or beneficial owner of any shares or other capital or 
ownership interests in any body corporate (wherever incorporated), 
except as set out in the Schedule 6;  

(2) is a member of any partnership or other unincorporated association 
(other than a recognised trade association); or 

(3) is the subject of an Insolvency Event. 

(d) There is no agreement in place in relation to the Sale Shares (including in 
relation to the right to transfer, voting, director appointment or funding 
associated with the Positive Group Entities) to which the Sellers are a party, 
including a shareholders agreement in respect of any of the Positive Investment 
Entities. 

2.2 Title to VRL Shares 

VRC is the legal and beneficial owner of the VRL Shares, free and clear of all 
Encumbrances other than any of the VRL Shares that, after the date of this agreement, 
were transferred pursuant to a legal obligation binding on VRC under an agreement 
entered into and fairly disclosed to BGH or BidCo prior to the date of this agreement that 
has not expired and not been amended. 

2.3 Positive Group Entities 

Each Positive Group Entity: 

(a) is duly incorporated under the laws of the place of its incorporation; 

(b) has the power to own its assets and carry on the Business as it is being carried 
on at Completion;  

(c) is duly registered and authorised to do business in those jurisdictions which, by 
the nature of its business and assets, makes registration or authorisation 
necessary; and 

(d) has conducted the Business in compliance with the constitution or other 
constituent documents of that Positive Group Entity. 
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2.4 No Encumbrances or other arrangements 

For each Positive Group Entity: 

(a) at Completion all of its shares are free and clear of all Encumbrances;  

(b) its shares can be sold and transferred free of any competing rights, including 
pre-emptive rights or rights of first refusal; 

(c) its shares have been validly issued, are fully paid and no money is owing in 
respect of them; 

(d) it is not under an obligation to issue, and no person has the right to call for the 
issue or transfer of, any shares or other securities in it at any time;  

(e) it has not issued securities with conversion rights to shares or securities in it 
and there are no agreements or arrangements under which options or 
convertible notes have been issued; and 

(f) there are no voting agreements or arrangements with respect to its shares. 

3 Accounts 

3.1 Basis of preparation 

The Accounts have been prepared: 

(a) in accordance with the Accounting Standards; 

(b) in accordance with the requirements of the Corporations Act and any other 
applicable laws; and 

(c) in the manner described in the notes to them.  

3.2 True and fair view 

The Accounts give a true and fair view of the financial position of the Positive Group 
Entities as at the Accounts Date and of their performance for the financial period ended 
on the Accounts Date. 

3.3 Liabilities 

The Accounts include all liabilities (whether actual or contingent) of the Positive Group at 
the relevant balance dates in accordance with the requirements referred to in 
Warranty 3.1. 

3.4 Position since Accounts Date 

Since the Accounts Date the Business has been conducted in all material respects in the 
ordinary and usual course of business other than for the transactions contemplated by 
this agreement ,the Transaction Agreements and any agreement entered into and fairly 
disclosed to BGH or BidCo prior to the date of this agreement that has not expired and 
not been amended, and: 

(a) no Positive Group Entity has acquired any assets, or sold, disposed of or 
created an Encumbrance; and 
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(b) no Positive Group Entity has entered into any contract or commitment requiring 
any payment or the performance of any obligation.  

3.5 Management accounts 

The management accounts of the Positive Group in the Disclosure Materials have been 
prepared by the Sellers with due care and attention, present fairly and give a reasonable 
and materially accurate view of the state of affairs, profit or loss of the Positive Group 
Entities as at and for the period in respect of which they have been prepared and of the 
balance sheets of the Positive Group Entities as at the end of such period but BidCo 
acknowledges that they are not audited or prepared on a statutory basis. 

4 Records and corporate matters 

4.1 Accounting records 

So far as the Seller is aware, the books of account of each Positive Group Entity are up 
to date, in the possession of the Positive Group and are true and complete in accordance 
with the law and applicable standards, principles and practices generally accepted in 
Australia. 

4.2 Business records 

So far as the Seller is aware, the Business Records of each Positive Group Entity other 
than accounting records: 

(a) have been properly maintained; 

(b) do not contain or reflect any material inaccuracies or material discrepancies; 
and 

(c) for employee records, contain adequate and suitable records regarding the 
service of each of the Employees. 

4.3 Rectification of registers 

No Positive Group Entity has received notice of any application or intended application for 
the rectification of its register of members or any other register that it is required by law to 
maintain. 

4.4 Filings 

So far as the Sellers are aware, each material document or filing which was required by 
law to be delivered or made to any Government Agency by a Positive Group Entity prior 
to Completion has been duly delivered or made. 

5 Financing arrangements 

5.1 Financings 

There are no: 



 

 
 

 Schedule 4     Warranties   

 

    
 

(a) arrangements that constitute or may give rise to any Financial Indebtedness or 
other financial accommodation;  

(b) Encumbrances (other than Permitted Encumbrances) over the assets or 
securities of any Positive Group Entity; or  

(c) financing arrangements that restrict the disposal of any Positive Group Entity.  

5.2 No Defaults, etc. 

(a) So far as the Sellers are aware, there is no existing or unremedied breach of, or 
any default, cancellation event, prepayment event or similar event under, any 
agreement or arrangement referred to in Warranty 5.1 and the transactions 
contemplated by this agreement will not trigger any such breach, default, 
cancellation event, prepayment event or similar event. 

(b) No notices or demands have been served on a Positive Group Entity that 
remain outstanding in relation to default or non-compliance under an agreement 
or arrangement referred to in Warranty 5.1. 

(c) So far as the Sellers are aware, no legal or enforcement action has been taken, 
or demand has been made, by any party to enforce any security or other 
arrangement referred to in Warranty 5.1. 

6 No contracts and arrangements 

(a) Other than in (or in connection with) a Transaction Agreement, no Positive 
Group Entity is a party to a contract, agreement or understanding pursuant to 
which the Positive Group Entity has any obligation (including the payment of an 
money), including obligations contingent on the occurrence of any fact, matter 
or circumstance or on the passage of time. 

(b) No outstanding offer, tender or quotation has been given or made by a Positive 
Group Entity in the 24 months prior to the date of this agreement that is capable 
of giving rise to a contract merely by any unilateral act of a Third Party. 

(c) So far as the Sellers are aware, no Positive Group Entity is in unremedied 
breach of and no Third Party in the 24 months prior to the date of this 
agreement has alleged, or threatened to take action in respect of, a breach of 
any contract, agreement or understanding to which a Positive Group Entity is or 
had been a party. 

(d) So far as the Sellers are aware, no Positive Group Entity is infringing or has 
infringed any intellectual property right of any third party. 

7 Litigation, compliance and Authorisations 

7.1 No Material Proceedings 

No Positive Group Entity is as at the date of this agreement a party to any investigation, 
prosecution, litigation, legal proceedings, arbitration, mediation, notice, order, direction, 
declaration or any other form of litigation or dispute resolution process or administrative 
or governmental proceedings that will, or would reasonably be likely to, give rise to any 
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material liability for, or have a materially adverse impact upon, any Positive Group Entity 
(Material Proceedings). 

7.2 No threatened Material Proceedings or outstanding orders 

So far as the Sellers are aware, there are no outstanding settlements, judgments, 
decrees, awards, orders or other decisions of any court, quasi-judicial body or 
Governmental Agency (including any competition authority) and there are no Material 
Proceedings against a Positive Group Entity that are pending or threatened that have 
been made against a Positive Group Entity or disputes that will, or would reasonably be 
likely to, give rise to any material liability for, or have a materially adverse impact upon, 
any Positive Group Entity.  

7.3 Undertakings 

In the 24 months prior to the date of this agreement, no Positive Group Entity has given 
an undertaking or written assurance (whether legally binding or not) to any court or 
Governmental Agency (including any competition authority) under any anti-trust or similar 
legislation in any jurisdiction. 

7.4 Compliance with laws 

(a) So far as the Sellers are aware, each Positive Group Entity has complied with 
applicable laws and administrative requirements, where non-compliance will, or 
would reasonably be likely to, give rise to a material liability for, or have a 
material adverse impact upon, any Positive Group Entity. 

(b) There is no outstanding notice or requisition issued by a Governmental Agency 
to any Positive Group Entity that materially adversely affects Positive. 

7.5 Authorisations 

All Authorisations required in order to conduct the Business as it is being carried on at 
Completion (Material Authorisations) have been obtained by Positive Group, are valid 
and subsisting and there are no outstanding fees due in relation to them and no other 
circumstances which might prejudice the continuance or renewal of them and Positive 
Group has complied with all conditions of the Material Authorisations. 

7.6 Unlawful acts 

In the 24 months prior to the date of this agreement, none of the Sellers nor any 
respective directors, officers, and so far as the Sellers are aware, employees or agents, 
of any Positive Group Entity, in connection with the Business, directly or indirectly: 

(a) offered, promised or provided a benefit to another with the intention to induce a 
person to act improperly, illegally or in breach of trust or reward a person for 
acting improperly, illegally or in breach of trust; 

(b) participated in any form of corruption or collusion involving illegal or dishonest 
behaviour; 

(c) offered, promised, provided, solicited, requested or accepted kickbacks, secret 
commissions or facilitation payments; or  

(d) made an unlawful contribution to a politician, political cause or public official of 
any sort, nor provided any benefit that the Sellers are aware is, or is deemed to 



 

 
 

 Schedule 4     Warranties   

 

    
 

be, illegal under any relevant anti-bribery or anti-corruption legislation which 
applies in any jurisdiction in which the Business operates. 

8 Employees 

8.1 No employees 

As at Completion, no Positive Group Entity has any employees and there are no offers 
capable of acceptance under which a person may become an employee of a Positive 
Group Entity or under which a company may become a contractor of a Positive Group 
Entity.  

8.2 Historical employee entitlements or liabilities 

(a) Each Positive Group Entity has complied with all obligations as required under 
employment and industrial laws, employment contracts, industrial agreements 
and awards and with all codes of conduct and practice relevant to conditions of 
service and to the relations between it and the employees employed by it. 

(b) As at Completion, there are no outstanding employee entitlements (including in 
relation to remuneration, incentives, allowances, redundancy, termination, 
superannuation, annual leave, long service leave or personal leave) or liabilities 
(including disputes, Work Health and Safety Claims, or workers compensation 
or other insurance claims) owed by a Positive Group Entity to or in respect of 
any former employee.    

(c) No Positive Group Entity has been involved in any employment or industrial 
law-related proceedings or dispute with any employee at any time within the 24 
months preceding the date of this agreement that will, or would reasonably be 
likely to, give rise to any material liability for any Positive Group Entity. 

(d) The Sellers have no knowledge of any circumstances that will, or would 
reasonably be likely to, give rise to any industrial dispute or negotiation referred 
to in Warranty 8.2(c). 

(e) The prescribed minimum level of superannuation support for each Employee 
has been provided by each Positive Group Entity so as not to incur a 
Superannuation Guarantee Charge liability. 

(f) No Positive Group Entity has made any offer of work or any appointment of an 
individual (or any company controlled by an individual as a senior executive, or 
as an independent contractor), that remains capable of acceptance. 

(g) No Positive Group Entity has agreed to any incentive, share option scheme, 
bonus scheme, profit-sharing scheme or other employee incentive scheme with 
any employee, including related in any way to the Transaction (including from a 
change of control of any Positive Group Entity). 

(h) The VRC Employees are the only employees employed by the Positive Group, 
and all terms relating to the employment of any person or engagement of any 
contractor by a VRC Group Entity has been fairly disclosed in the Data Room. 

(i) On Completion, the directors of each Positive Group Entity will not be entitled to 
any payment or any benefit from BidCo or the Positive Group Entities.  
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9 Solvency 

No Positive Group Entity is the subject of an Insolvency Event and, so far as the Sellers 
are aware, there are no circumstances that justify the Positive Group being the subject of 
an Insolvency Event. 

10 Taxes and Duties 

(a) Any Tax or Duty arising under any Tax Law due and payable: 

(1) in respect of any income, gains or profits (however calculated), 
transaction or assets of a member of the Positive Group or a 
Transferring Subsidiary for all periods up to the Completion Date; 

(2) in respect of any event, omission or instrument executed or performed 
on or prior to the Completion Date; and 

(3) in respect of payments made by a member of the Positive Group or a 
Transferring Subsidiary to another person that must be withheld from 
that payment prior to the Completion Date, 

will have been so withheld (if applicable) and paid or accrued prior to the 
Completion Date in accordance with the requirements of the relevant Tax Law.  

(b) Each member of the Positive Group and the Transferring Subsidiaries has 
complied with all material obligations imposed on them by any Tax Law or as 
requested by any Governmental Agency. 

(c) Each member of the Positive Group and the Transferring Subsidiaries has 
maintained proper and adequate records to enable it to comply in all material 
respects with its obligations to: 

(1) prepare and submit any applications, information, notices, 
computations, returns and payments required in respect of any Tax 
Law; 

(2) prepare any accounts necessary for compliance with any Tax Law; 
and retain necessary records as required by any Tax Law. 

(d) Each member of the Positive Group and the Transferring Subsidiaries has up to 
and including the Completion Date submitted any necessary applications, 
information, notices, computations and returns to the relevant Governmental 
Agency in respect of any Tax or Duty. 

(e) So far as the Sellers are aware, any information, notice, computation and return 
that has been submitted by any member of the Positive Group or a Transferring 
Subsidiary, to a Governmental Agency in respect of any Tax or Duty: 

(1) discloses all material facts required to be disclosed under any Tax 
Law; and  

(2) is not misleading in any material particular. 

(f) The Sellers are not aware of any current, pending or threatened Tax or Duty 
audit, reviews or investigation relating to any member of the Positive Group or a 
Transferring Subsidiary. 

(g) There are no disputes between any member of the Positive Group or a 
Transferring Subsidiary and any Governmental Agency in respect of any Tax or 
Duty and the Sellers are not aware of facts, matters or circumstances that may 
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give rise to a dispute between any member of the Positive Group or a 
Transferring Subsidiary and any Governmental Agency in respect of any of Tax 
or Duty.  

(h) No member of the Positive Group or a Transferring Subsidiary will have a 
franking or imputation account deficit immediately at or any time after the 
Completion Date as a result of any act, transaction or omission relating to 
periods prior to the Completion Date. No act or omission of any member of the 
Positive Group or a Transferring Subsidiary at or before the Completion Date 
will cause any member of the Positive Group or a Transferring Subsidiary to be 
liable for franking tax or a similar Tax at or after the Completion Date. 

(i) To the best of  knowledge, no member of the Positive Group or a 
Transferring Subsidiary has ever received notice that it may be subject to Tax in 
a jurisdiction where it does not currently file tax returns or pay Tax. 

(j) All transactions and other dealings between the Positive Group (including the 
Transferring Subsidiaries) and related parties where required by Tax Law have 
been (an  

(k) No debt owed by any member of the Positive Group or a Transferring 
Subsidiary has been, or has been agreed to be, released, waived, forgiven or 
otherwise extinguished in circumstances which would have attracted any Tax or 
the operation of the debt forgiveness rules or limited recourse debt rules under 
the Tax Law. 

(l) No member of the Positive Group or a Transferring Subsidiary has knowingly 
entered into or been a party to any transaction which contravenes any anti-
avoidance or integrity provisions of any Tax Law. 

(m) Any ruling, determination or election requested, received or made by any 
member of the Positive Group (as well as the Transferring Subsidiaries) in 
respect of Tax or Duty has at all times been complied with in all material 
respects by that member of the Positive Group or the Transferring Subsidiary . 

(n) So far as the Sellers are aware, no agreement extending the period for 
assessment or collection of any Tax or Duty of any member of the Positive 
Group or a Transferring Subsidiary has been executed or filed with any 
Governmental Agency (excluding, for the avoidance of doubt, requests by the 
Sellers for extensions of time for tax filings or payments). 

(o) All registrations required to be maintained by any member of the Positive Group 
and the Transferring Subsidiaries, with any Governmental Agency in relation to 
Tax or Duty are and have at all times been maintained by that member of the 
Positive Group or that Transferring Subsidiary . 

(p) So far as the Sellers are aware, each member of the Positive Group and the 
Transferring Subsidiaries has at all relevant times appointed a public officer, 
pursuant to section 252 of the ITAA 1936, where required under the applicable 
Tax Laws. 

(q) No member of the Positive Group or the Transferring Subsidiaries has entered 
into or been a party to an arrangement, agreement or indemnity whereby it is 
liable to reimburse or indemnify another party in respect of Tax or Duty, other 
than pursuant to customary gross up clauses ordinarily entered into by 
members of the Positive Group or a Transferring Subsidiary. 

(r) No member of the Positive Group or a Transferring Subsidiary has a tainted 
share capital account or a share capital account that is taken to be tainted 
under any Tax Law and no member of the Positive Group or a Transferring 
Subsidiary has taken any action, up to and including the Completion Date, that 
would cause such member of the Positive (as well as the Transferring 
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Subsidiaries ) share capital account to be a tainted share capital account, nor 
has an election been made at any time up to and including the Completion 
Date, to untaint any member of the Positive  (as well as the Transferring 
Subsidiaries ) share capital account. 

(s) No member of the Positive Group or a Transferring Subsidiary has made any 
election or made any choice under Division 230 of the ITAA 1997. 

(t) No member of the Positive Group or a Transferring Subsidiary has been in 
breach of the benchmark franking percentage rules. 

(u) Positive has been the Head Company of the Positive Consolidated Group at all 
times since formation of the Positive Consolidated Group.  

(v) The Tax Sharing and Tax Funding Agreement is valid under the Tax Law. 

(w) The Positive Consolidated Group is not and has never been a MEC Group 
(having the meaning given in given by section 995-1 of the ITAA 1997) for the 
purposes of Part 3-90 of the ITAA 1997. 

(x) No member of the Positive Group or a Transferring Subsidiary has been a 
member of a Consolidated Group other than the Positive Consolidated Group. 

(y) No tax attributes of the Positive Group or a Transferring Subsidiary as at the 
Completion Date are subject to any losses, limitations or restrictions due to prior 
changes in the control or ownership of the Positive Group or the Transferring 
Subsidiaries. 

(z) To the best of  knowledge, no member of the Positive Group or a 
Transferring Subsidiary is a party to any document, instrument, contract, 
agreement, deed or transaction in respect of which it is or will become liable to 
pay GST in circumstances where such member of the Positive Group or a 
Transferring Subsidiary has no express entitlement to increase the 
consideration payable under the agreement, instrument, contract, agreement, 
deed or transaction or otherwise seek reimbursement so that such member of 
the Positive Group or a Transferring Subsidiary retains the amount it would 
have retained but for the imposition of GST. 

(aa) To the best of  knowledge, there is no contract, arrangement or 
understanding requiring a member of the Positive Group or a Transferring 
Subsidiary, to pay any amount in respect of GST on a supply which does not 
contain a provision enabling it as recipient to require the other party to the 
contract, arrangement or understanding to provide to the member of the 
Positive Group or a Transferring Subsidiary a tax invoice for any GST on that 
supply prior to the due date for payment for that supply. 

(bb) Positive is the only entity in the Positive Group (as well as the Transferring 
Subsidiaries) that is, and has ever been the representative member of a GST 
group. 

(cc) Each member of the Positive Group and the Transferring Subsidiaries: 

(1) that is required to be registered for GST under the GST Law is so 
registered; has complied in all respects with the GST Law; 

(2) is not in default of any obligation to make or lodge any payment or 
GST return or notification under the GST Law; and 

(3) has adequate systems established for it to ensure it complies with the 
GST Law. 

(dd) No member of the Positive Group or a Transferring Subsidiary: 
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(1) has paid any amount on account of, or in respect of, GST to any entity 
which it was not contractually required to pay; or 

(2) is, and has never been, a member (including a joint venture operator) 
of a GST joint venture. 

(ee) All agreements, instruments, contracts, deeds or transactions which are liable to 
Duty, or necessary to establish the title of each member of the Positive Group 
or a Transferring Subsidiary to an asset, have had Duty paid in full in 
accordance with all applicable Tax Laws, and there is no requirement to up-
stamp on account of an interim assessment. 

(ff) No event has occurred, or will occur, as a result of anything provided for in this 
agreement, or as a result of this agreement itself, as a result of which any Duty 
from which a member of the Positive Group or a Transferring Subsidiary may 
have obtained an exemption or other relief may become payable on any 
document, instrument, contract, agreement, deed or transaction. 

(gg) Less than 50% of the market value of the Positive (and the Transferring 
Subsidiaries ) assets is attributable to taxable Australian real property as 
defined in section 855-20 of the Income Tax Assessment Act 1997. 

(hh) All amounts required to be deducted or withheld by a Positive Group Entity or a 
Transferring Subsidiary under any Tax Law from any payment made, or 
deemed by any applicable Tax Law to be made (including but not limited to 
withholding tax in respect of royalties, dividends, interest and salary and wages, 
as well as other amounts required to be withheld under the Pay As You Go 
(PAYG) withholding provisions) by the Positive Group Entity (and the 
Transferring Subsidiaries) on or prior to Completion have been deducted or 
withheld and, where required by the Tax Law to be paid to a Government 
Authority, have been duly paid. 

(ii) Positive Group Entities (and the Transferring Subsidiaries) have maintained, 
with respect to transfer pricing, proper intercompany agreements, and 
concurrent and supporting documentation, as required under the applicable Tax 
Law. 

(jj) Positive Group Entities (and the Transferring Subsidiaries) are not party to any 
agreement or arrangement relating to the apportionment, sharing, assignment 
or allocation of any Tax, Duty, Tax asset or Duty asset (aside from those under 
its joint venture arrangements). 

(kk) No fact, matter or circumstances exist which have prevented or might prevent 
Positive Group Entities or the Transferring Subsidiaries from obtaining any 
future income tax benefit provided for on Completion.  All tax losses recorded in 
any tax working papers included in the Disclosure Materials (and whether 
disclosed in the Accounts or not) would be available to the Positive Group 
Entities and the Transferring Subsidiaries to use to reduce assessable income 
or capital gains at the Completion Date if the current tax year for the Company 
had sufficient income for that tax year. 

(ll) No Positive Group Entity or a Transferring Subsidiary has any amended 
assessments to which an extended or refreshed period of review could apply 
under section 155-70 of the Taxation Administration Act 1953 in respect of 
GST. 
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11 Accuracy of information 

11.1 Disclosure 

(a) The historical and factual information contained in the Disclosure Materials is 
accurate in all material respects and all forecasts, budgets, projections or 
similar forward looking materials contained in the Disclosure Materials are 
genuine operational documents of the Positive Group (provided that the Sellers 
do not warrant in any way that any future outcome outlined in any such forward 
looking materials will in fact come to pass).  

(b) The Sellers have not included any information in the Disclosure Materials that 
they are aware is misleading in any material respect, and so far as the Sellers 
are aware, no information has been omitted from the Disclosure Materials that 
would render the Disclosure Material misleading in any material respect. 

11.2 Information provided 

The Sellers have not knowingly withheld any information from BidCo that would, or could 
reasonably be expected to affect  willingness to purchase of the Sale Shares on 
the terms of this agreement. 



  

 

    
 

 

 

Schedule 5 

Completion Steps 

1 Pre Completion actions 

1.1 Notifications 

(a) At least 10 Business Days before Completion, the Sellers must deliver to BidCo 
a statement setting out the public officers, existing mandates for the operation 
of bank accounts of each Positive Group Entity together with, to the extent not 
already provided to BidCo, a copy of the constitution of each Positive Group 
Entity. 

(b) At least 5 Business Days before Completion, BidCo must, in writing: 

(1) notify the Sellers of any directors, secretaries and public officers of the 
Positive Group Entities whom it wishes to resign from Completion; 

(2) notify the Sellers of any persons it wishes to be appointed as a 
director, secretary or public officer of the Positive Group Entities from 
Completion and deliver to the Sellers a consent to act and notification 
of interests signed by each such person; 

(3) notify the Sellers of the address, if any, to which the registered office 
of each Positive Group Entity is to be changed following Completion;  

(4) notify the Sellers of any changes to the existing mandates for the 
operation of bank accounts of each Positive Group Entity; and 

(5) notify the Sellers of any alterations to the constitution of any Positive 
Group Entity that BidCo requires be made at Completion.  

1.2 Amendment of constitutions 

Not less than 3 Business Days before Completion, the Sellers must take all steps 
necessary to procure that, subject to Completion occurring, the constitution of each 
applicable Positive Group Entity is altered as notified by BidCo under clause 1.1(b)(5) of 
this Schedule 5. 

1.3 Board resolutions 

(a) Not less than 3 Business Days before Completion, the Sellers must ensure that 
a meeting of the directors of Positive is convened and approves, subject to 
Completion occurring, the registration of BidCo as the holder of the Sale Shares 
in its register of shareholders and the issue of new share certificates for the 
Sale Shares in the name of BidCo. 
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(b) Not less than 3 Business Days before Completion, the Sellers must ensure that 
a meeting of the directors of each Positive Group Entity is convened and 
approves, subject to Completion occurring: 

(1) all actions reasonably necessary to enable completion of the transfer 
of the Transferring Subsidiaries pursuant to the documentation agreed 
in clause 2.1(d); 

(2) the resignations of existing directors, secretaries and public officers 
notified under clause 1.1(b)(1) of this Schedule 5; 

(3) the appointment of each person notified under clause 1.1(b)(2) of this 
Schedule 5 as a director, secretary or public officer (as applicable) of 
the Positive Group Entity (provided that a consent to act and 
notification of interest signed by that person has been delivered to the 
Sellers); 

(4) any change of the registered office of the Positive Group Entity to the 
address notified under clause 1.1(b)(3) of this Schedule 5 and 

(5) if BidCo has approved new mandates for the operation of bank 
accounts by the Positive Group Entity, the revocation of all existing 
mandates and the replacement of those mandates with the mandates 
approved by BidCo. 

1.4 Documents and evidence of actions 

Not less than 3 Business Days before Completion, the Sellers must give BidCo the 
following documents: 

No. Description Items to be provided 

1  powers of attorney a copy of the power of attorney (if any) executed by each Seller 
authorising its attorney to execute any of the documents listed in 
clause 2.1 of this Schedule 5 on behalf of the Seller. 

2  board resolutions evidence that the board resolutions referred to in clause 1.3 of 
this Schedule 5 have been passed. 

3  officer resignations signed resignations of each director, secretary and public officer 
of each Positive Group Entity notified to the Sellers under 
clause 1.1 of this Schedule 5. 

4  Constitutional 
alterations 

evidence that shareholder resolutions have been passed or that 
such other actions have been taken that may be necessary to 
change the constitution of each applicable Positive Group Entity 
in accordance with clause 1.2 of this Schedule 5.  
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2 Completion  

2.1 Sellers  

(a) At Completion, the Sellers must give BidCo the following documents (each in a 
form acceptable to BidCo): 

No. Description Items to be provided 

1  share certificates share certificates for the Sale Shares and any other 
documents necessary to establish  title to the 
Sale Shares and that may be required by a Positive 
Group Entity for registration of the transfer of the Sale 
Shares to BidCo and share certificates for each 
Positive Group Entity. 

2  share transfers completed share transfers of the Sale Shares to 
BidCo, executed by or on behalf of the Sellers. 

3  powers of attorney if applicable, powers of attorney executed by each 
Seller authorising its attorney to execute any of the 
documents listed in clause 2.1 of this Schedule 5 on 
behalf of the Sellers.  

4  release of Encumbrances documents evidencing that:  

1 all Encumbrances in respect of the Sale Shares or 
the Positive Group Entities; and 

2 all Encumbrances (other than Permitted 
Encumbrances) in respect of any of the assets of 
the Positive Group Entities, 

have been or will be, with effect on and from 
Completion, released. 

Each release document is to be in form and substance 
satisfactory to BidCo (acting reasonably), executed by 
the holder of the Encumbrance, and include, where 
appropriate:  

1 the delivery of share certificates in respect of the 
Sale Shares or shares of any Positive Group Entity 
and any signed blank share transfer forms or other 
documents permitting the transfer of shares which 
are in the possession of the holder of the 
Encumbrance;  

2 the return of any other relevant title documents; 
and 

3 evidence of the power of the Seller or Positive 
Group Entity to procure that the holder of each 
Encumbrance (other than Permitted 
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No. Description Items to be provided 

Encumbrances) update the PPS Register and any 
other applicable register within 10 Business Days 
of release of that Encumbrance or such shorter 
period as is required by law.] 

4  certificates of currency certificates of currency for each of the insurances of 
the Positive Group.  

5  evidence of completion under 
the Direct Share Sale 
Agreements 

documentation to the satisfaction of BidCo that 
completion has occurred under the Direct Share Sale 
Agreements. 

6  evidence of termination of 
Loan Deeds 

documentation to the satisfaction of BidCo that the 
Loan Deeds have been terminated.  

7  evidence of transfer of 
Transferring Subsidiaries 

documentation to the satisfaction of BidCo (acting 
reasonably) that the Transferring Subsidiaries will be 
transferred at the same time as or immediately after 
Completion pursuant to the documentation agreed in 
clause 2.1(d). 

 

(b) At Completion, the Sellers must make available to BidCo: 

 Description items to be provided 

1  corporate documents the certificate of incorporation, common seal, 
duplicate seal, all prescribed registers, 
constitution, all statutory minute and other 
Business Records of each Positive Group Entity. 

2  books and ledgers all ledgers, journals and books of account of each 
Positive Group Entity. 

3  cheque books all cheque books of each Positive Group Entity 
and a list of all bank accounts maintained by each 
Positive Group Entity in its name. 

4  PPS Register information all secured party group numbers, access codes, 
secured party IDs, PINs, passwords, dealing 
numbers and token codes (or other applicable 
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 Description items to be provided 

identifiers) for all Security Interests held by a 
Positive Group Entity as at Completion. 

(c) under clauses 4.1 to 4.3 have not been 
satisfied prior to Completion, the Sellers must satisfy their obligations under 
clauses 4.1 to 4.3 at Completion. 

(d) The Sellers must procure that at Completion the relevant Positive Group 
Entities ensure that all Encumbrances in respect of the Sale Shares or the 
Positive Group and all Encumbrances (other than Permitted Encumbrances) in 
respect to any of their assets and financing arrangements are released, 
including for the purpose of the PPSA, to the satisfaction of BidCo by the 
relevant counterparties.  

2.2  obligations at Completion 

At Completion, subject to the performance by the Sellers of their obligations under 
clauses 1 and 2.1 of this Schedule 5, BidCo must: 

(a) pay the Sellers the Cash Consideration in Immediately Available Funds without 
counterclaim or set-off in accordance with clause 6.4(a)(1); and 

(b) execute and deliver the share transfers of the Sale Shares.  

2.3  

Subject to the performance by the Sellers of their obligations under clauses 1 and 2.1 of 
this Schedule 5, Holdco must:  

(a) prior to or at Completion, ensure that a duly convened meeting of the directors 
of Holdco is held at which the directors of Holdco resolve to, at Completion 
issue the Consideration Shares to the Sellers; 

(b) at Completion, issue the Consideration Shares to the Sellers in accordance with 
clause 6.4(a)(2); 

(c) at Completion, deliver to the Sellers share certificates for the Consideration 
Shares and any other documents necessary to establish each title to 
the Consideration Shares; and 

(d) at Completion, update its register of members to reflect the issue of the 
Consideration Shares and provide evidence to the Sellers. 

3 Post Completion actions 

3.1 BidCo and Sellers actions post Completion  

Immediately following Completion, BidCo and the Sellers must procure that: 
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(a) the forms referred to in this Schedule 5 are lodged with the appropriate 
Governmental Agency;  

(b) relevant ASIC forms are lodged to reflect the actions taken under this Schedule 
5; and 

(c) all Encumbrances referred to in clause 2.1(a)(4) of this Schedule 5 (release of 
Encumbrances) are removed from the PPS Register. 
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Share sale agreement 

Date  

Between the parties 
 
 

Buyer Village Roadshow Corporation Pty Ltd 

ACN 004 318 610 of Level 18, 530 Collins Street Melbourne VIC 
3000 

(Buyer) 

Seller C&J Kirby Investments Pty Ltd 

ACN 151 761 992  of Level 9, 550 Bourke Street Melbourne VIC 
3000 

(Seller) 

HoldCo VRG Holdco Limited 

ACN 642 854 313 of Level 26, 101 Collins Street Melbourne VIC 
3000 

(HoldCo) 

 

Recitals 1 The Seller owns the Sale Shares. 

2 The Seller has agreed to sell and the Buyer has agreed to buy the 
Sale Shares on the terms and conditions of this agreement. 

The parties agree as follows: 

 

6 August 2020



 

  

 

   
 

1 Definitions, interpretation and agreement components 

1.1 Definitions 

The meanings of the terms used in this agreement are set out below. 

Term Meaning 

ASIC the Australian Securities and Investments Commission. 

BGH BGH Capital Pty Ltd ACN 617 836 982 in its capacity as manager to each of the 
constituent entities of the BGH Capital Fund I. 

BidCo VRG Bidco Pty Limited ACN 642 862 422. 

Business Day a day on which banks are open for business in Melbourne, Victoria (not being a 
Saturday, Sunday or public holiday).  

Buyer and HoldCo 
Warranties 

the representations and warranties in Schedule 2. 

Cash Consideration the Shares Receiving Cash multiplied by the Structure A Cash Consideration. 

Company Village Roadshow Limited ACN 010 672 054. 

Completion completion of the sale and purchase of the Sale Shares under clause 6. 

Completion Date the date on which Completion occurs. 

Conditions the conditions in clause 2.1, each a Condition. 

Consideration Shares the number of ordinary shares in HoldCo equal to the number of Shares 
Receiving Scrip. 

Corporations Act the Corporations Act 2001 (Cth). 

Duty any stamp, transaction or registration duty or similar charge levied, imposed, 
assessed or collected under any legislation or by any Government Agency and 
includes any interest, fine, penalty, charge, fee or other amount imposed in 
respect of the above. 
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Term Meaning 

Effective has the meaning given in the Implementation Agreement. 

Encumbrance an interest or power: 

1 reserved in or over an interest in any asset including any retention of title; or 

2 created or otherwise arising in or over any interest in any asset under a bill 
of sale, mortgage, charge, lien, pledge, trust or power, 

3 by way of security for the payment of a debt, any other monetary obligation 
or the performance of any other obligation, and includes, but is not limited to: 

 any agreement to grant or create any of the above; and 

 a security interest within the meaning of section 12(1) of the PPSA. 

Government Agency any government or governmental, administrative, monetary, fiscal or judicial 
body, department, commission, authority, tribunal, agency or entity in any part of 
the world. 

GST goods and services tax or similar value added tax levied or imposed in Australia 
under the GST Law or otherwise on a supply. 

GST Act the A New Tax System (Goods and Services Tax) Act 1999 (Cth). 

GST Law has the same meaning as in the GST Act. 

Immediately Available 
Funds 

cleared funds transferred by bank cheque, telegraphic or other electronic means 
of transfer, into a bank account nominated by the recipient of the relevant funds.  

Implementation 
Agreement 

the implementation agreement between HoldCo, BidCo, the Buyer and the 
Company executed on or about the date of this agreement. 

Implementation Date has the meaning given in the Implementation Agreement. 

Insolvency Event  in relation to an entity: 

1 the entity is unable to pay its debts as and when they fall due or has stopped 
or suspended, or threatened to stop or suspend, payment of all or a class of 
its debts; 

2 an order is made or an effective resolution is passed for the winding up or 
dissolution without winding up (otherwise than for the purposes of 
reconstruction or amalgamation) of the entity; 

3 a receiver, receiver and manager, judicial manager, liquidator, administrator 
or like official is appointed over the whole or a substantial part of the 
undertaking or property of the entity; 
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Term Meaning 

4 the holder of an Encumbrance takes possession of the whole or substantial 
part of the undertaking or property of the entity; 

5 the entity proposes or takes any steps to implement a scheme or 
arrangement or other compromise with its creditors or any class of them; or 

6 the entity is declared or taken under applicable law to be insolvent or the 

and 

7 in relation to a natural person, the person: 

 dies; 

 is made bankrupt, declared bankrupt or files a petition for relief under 
bankruptcy laws; 

 is not, or ceases to be sui juris; or 

 is, or is declared to be incompetent or unable to conduct his or her 
affairs. 

Joint Bidding Agreement the joint bidding agreement between the BGH, HoldCo, BidCo, Positive 
Investments Pty. Ltd, Village Roadshow Corporation Pty Ltd and others dated 
on or around the date of this agreement.    

Loss losses, liabilities, damages, costs, debts, money owed, charges and expenses 
and includes taxes and Duties. 

Positive Completion  

Positive Sale Agreement the share sale agreement dated on or about the date of this agreement between 
BidCo, HoldCo and shareholders of Positive Investments Pty. Ltd. 

PPSA the Personal Property Securities Act 2009 (Cth). 

Purchase Price 1 the Cash Consideration; and 

2 the Consideration Shares. 

Related Bodies 
Corporate 

has the meaning given in section 9 of the Corporations Act. 

Sale Shares 2,475,006 ordinary shares in the Company. 

Seller Trustee a Seller that is a trustee of a trust (if any) as clearly indicated in the details of the 
Seller and execution section of this agreement. 
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Term Meaning 

Shares Receiving Cash 2,475,006 ordinary shares 

Shares Receiving Scrip Nil. 

Structure A Cash 
Consideration 

has the meaning given in the Implementation Agreement, and for the avoidance 
of doubt means the cash amount finally payable under the Structure A Scheme 
for each Structure A Scheme Share (as defined in the Implementation 
Agreement). 

Structure A Scheme has the meaning given in the Implementation Agreement.. 

Structure A Scheme 
Meeting 

has the meaning given in the Implementation Agreement.. 

Structure A 
Shareholders Agreement 

has the meaning given in the Implementation Agreement. 

Tax Invoice includes any document or record treated by the Commissioner of Taxation as a 
tax invoice or as a document entitling a recipient to an input tax credit. 

Transaction the transaction contemplated by this agreement and the Transaction 
Agreements. 

Transaction Agreement 1 this agreement;  

2 the Subscription Agreement entered into between HoldCo, BidCo, Positive 
Investments Pty. Ltd and the Buyer, among other parties, on or about the 
date of the Implementation Agreement; 

3 the Positive Sale Agreement;  

4 the Joint Bidding Agreement; 

5 the Implementation Agreement entered into between HoldCo, BidCo, the 
Buyer and the Company dated on or around the date of this agreement; and 

6 the Structure A Shareholders Agreement. 

Warranties the representations and warranties in Schedule 1. 

 

1.2 Interpretation 

In this agreement: 

(a) Headings and bold type are for convenience only and do not affect the 
interpretation of this agreement. 

(b) The singular includes the plural and the plural includes the singular. 
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(c) Words of any gender include all genders. 

(d) Other parts of speech and grammatical forms of a word or phrase defined in this 
agreement have a corresponding meaning. 

(e) An expression importing a person includes any company, partnership, joint 
venture, association, corporation or other body corporate and any Government 
Agency as well as an individual. 

(f) A reference to a clause, party, schedule, attachment or exhibit is a reference to 
a clause of, and a party, schedule, attachment or exhibit to, this agreement. 

(g) A reference to any legislation includes all delegated legislation made under it 
and amendments, consolidations, replacements or re-enactments of any of 
them. 

(h) A reference to a document includes all amendments or supplements to, or 
replacements or novations of, that document. 

(i) 
permitted assignees. 

(j) A reference to an agreement other than this agreement includes a deed and 
any legally enforceable undertaking, agreement, arrangement or understanding, 
whether or not in writing. 

(k) A reference to liquidation or insolvency includes appointment of an 
administrator, compromise, arrangement, merger, amalgamation, 
reconstruction, winding-up, dissolution, deregistration, assignment for the 
benefit of creditors, scheme, composition or arrangement with creditors, 
insolvency, bankruptcy, or any similar procedure or, where applicable, changes 
in the constitution of any partnership or person, or death. 

(l) No provision of this agreement will be construed adversely to a party because 
that party was responsible for the preparation of this agreement or that 
provision. 

(m) A reference to a body, other than a party to this agreement (including an 
institute, association or authority), whether statutory or not: 

(1) that ceases to exist; or 

(2) whose powers or functions are transferred to another body, 

is a reference to the body that replaces it or that substantially succeeds to its 
powers or functions.  

(n) If a period of time is specified and dates from a given day or the day of an act or 
event, it is to be calculated exclusive of that day. 

(o) A reference to a day is to be interpreted as the period of time commencing at 
midnight and ending 24 hours later. 

(p) If an act prescribed under this agreement to be done by a party on or by a given 
day is done after 5.00pm on that day, it is taken to be done on the next day. 

(q) A reference to time is a reference to Melbourne time. 

(r) A reference to any thing (including, any amount) is a reference to the whole and 
each part of it and a reference to a group of persons is a reference to any one 
or more of them. 

(s) A 
Buyer and the Seller and initialled by a representative of each of them for the 
purposes of identification. 



 

2     Conditions for Completion  

 

   
 

(t) A reference to $ is to Australian currency unless denominated otherwise. 

1.3 Inclusive expressions 

express wording to the contrary. 

1.4 Agreement components 

This agreement includes any schedule. 

2 Conditions for Completion 

2.1 Conditions precedent 

Clauses 4 and 6 do not become binding on the parties and are of no force or effect 
unless and until the following Condition has been satisfied or waived in accordance with 
clause 2.3: 

(a) Structure A Scheme becomes Effective: the Structure A Scheme becoming 
Effective. 

2.2 Notice 

Each party must promptly notify the others in writing if it becomes aware that the 
Condition has been satisfied or has become incapable of being satisfied. 

2.3 Waiver of Condition 

The Condition in clause 2.1(a) is for the benefit of both the Seller and the Buyer and may 
only be waived by written agreement between the Seller and the Buyer. 

2.4 No binding agreement for transfer 

For the avoidance of doubt, nothing in this agreement will cause a binding agreement for 
the transfer of shares or the sale of assets to arise unless and until the Condition has 
been satisfied or waived in accordance with clause 2.3 and no person will obtain rights in 
relation to shares as a result of this agreement unless and until the Condition has been 
satisfied. 

3 Termination 

3.1 Immediate termination 

This agreement is deemed to be terminated immediately if the Joint Bidding Agreement, 
Positive Share Sale Agreement or the Implementation Agreement is terminated prior to 
Completion.  
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3.2 Effect of termination 

If this agreement is terminated under this clause 3, then:  

(a) each party is released from its obligations to further perform its obligations 
under this agreement, except those expressed to survive termination; 

(b) each party retains the rights it has against the others in respect of any breach of 
this agreement occurring before termination;  

(c) the rights and obligations of each party under each of the following clauses and 
schedules will continue independently from the other obligations of the parties 
and survive termination of this agreement: 

(1) clause 1 (Definitions and Interpretation);  

(2) clause 3 (Termination);  

(3) clause 9 (Confidentiality and announcements); 

(4) clause 10 (Duties, costs and expenses); 

(5) clause 11 (GST); and 

(6) clause 13 (General). 

4 Sale and purchase 

4.1 Sale Shares 

On the day for Completion determined under clause 6.1, the Seller must sell, and the 
Buyer must buy, the Sale Shares for the Purchase Price free and clear of all 
Encumbrances, subject to, and in accordance with, this agreement.  

4.2 Associated Rights 

At Completion, the Seller must sell the Sale Shares to the Buyer together with all rights:  

(a) attached to them as at the date of this agreement; and 

(b) that accrue between the date of this agreement and Completion. 

4.3 Title and risk 

Title to and risk in the Sale Shares remains solely with the Seller until Completion, and 
passes to the Buyer on Completion. 

4.4 Application for Consideration Shares 

Subject to Completion occurring, the execution of this agreement by the Seller constitutes 
an irrevocable: 

(a) application for the Consideration Shares; and 

(b) consent to be bound by HoldCo onstitution and Structure A Shareholders 
Agreement (as applicable). 
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4.5 Rights and ranking 

All Consideration Shares issued to the Seller (or a custodian pursuant to clause 4.8) will: 

(a) be issued as fully paid; and 

(b) be free of Encumbrances; and 

(c) to the extent they are described to be the same class of security, rank pari 
passu. 

4.6 Purchase Price 

(a) The consideration for the sale of the Sale Shares is the payment and issue of 
the Purchase Price.  

(b) The Purchase Price will be paid and issued as follows: 

(1) the Cash Consideration, payable by the Buyer to the Seller on 
Completion in accordance with clause 6.4(b); and 

(2) HoldCo issuing the Consideration Shares to the Seller on Completion 
in accordance with clause 6.5(b)(1).   

4.7 Payment of the Cash Consideration and issue of Consideration 
Shares 

(a) On Completion:  

(1) the Buyer must pay the Cash Consideration to, or as directed by, the 
Seller in Immediately Available Funds without counter-claim, set-off, 
deduction or withholding (except where that set-off, deduction or 
withholding is required by law); and 

(2) HoldCo must issue the Consideration Shares to the Seller (or a 
custodian pursuant to clause 4.8), in accordance with clause 4.5.   

(b) The payment by the Buyer of the Cash Consideration to any person directed by 
the Seller shall constitute full a
pay the Cash Consideration to the Seller. 

(c) The Seller must give written notice to the Buyer 3 Business Days prior to 
Completion of the Australian bank account into which the Cash Consideration is 
to be paid by the Buyer pursuant to, and such written notice will be the final 
direction for the purposes of, clause 4.7(a)(1).  

4.8 Custodian 

HoldCo may require, by issuing a written notice to the Seller no later than 2 Business 
Days prior to Completion, that all Consideration Shares that form all or part of the 
Purchase Price be issued to a custodian to hold the Consideration Shares as bare trustee 
for the Seller in accordance with the Structure A Shareholders Agreement and the terms 
of a bare trust deed and/or custodian or nominee deed that applies in respect of other 
shareholders in HoldCo.  
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5 Obligations prior to Completion 

5.1 No dealings  

Except as otherwise expressly consented to in writing by the Buyer or as contemplated 
by this agreement, the Seller must not transfer, create an Encumbrance or other deal with 
any of the Sale Shares or any legal or beneficial interest in any of the Sale Shares.  

6 Completion 

6.1 Time and Place 

Completion must take place at the office of Herbert Smith Freehills at Level 42, 101 
Collins Street, Melbourne VIC 3000 at a time and date as the Seller and Buyer agree, 
provided that in all circumstances Completion is subject to, and must only occur (unless 
otherwise agreed in writing by the Seller and Buyer) at the same time as, Positive 
Completion. 

6.2 Completion  

(a) On or before Completion, each party must carry out the Completion steps in 
accordance with this clause 5. 

(b) Completion is taken to have occurred when each party has performed all its 
obligations under this clause 5. 

6.3  

At Completion, the Seller must: 

(a) give to the Buyer the holding statements for the Sale Shares and any other 

may be required by the Company for registration of the transfer of the Sale 
Shares to the Buyer;  

(b) give the Buyer a duly completed instrument of transfer in registrable form to 
transfer the Sale Shares to the Buyer, executed by the Seller as the legal and 
beneficial owner of the Sale Shares; 

(c) give the Buyer an accession deed (or other document) reasonably requested by 
the Buyer pursuant to which the Seller agrees to be bound by the terms of 
Structure A Shareholders Agreement; and 

(d) do and perform all further acts and execute and deliver to the Buyer all further 
documents as are necessary to pass legal and beneficial ownership in the Sale 
Shares, free of any Encumbrance, to the Buyer on Completion.  

6.4  

At Completion, the Buyer must: 

(a) execute and deliver the duly completed instrument in registrable form to transfer 
the Sale Shares; and 



 

6     Completion  

 

   
 

(b) pay the Seller the Cash Consideration in Immediately Available funds without 
counterclaim or set-off in accordance with clause 4.6(b)(1). 

6.5 HoldCo  

Subject to the performance by the Buyer and the Seller of their obligations under clauses 
6.3 and 6.4, HoldCo must:  

(a) prior to or at Completion, ensure that a duly convened meeting of the directors 
of HoldCo is held at which the directors of HoldCo resolve to, at Completion 
issue the Consideration Shares to the Seller; 

(b) at Completion: 

(1) issue the Consideration Shares to the Seller (or a custodian pursuant 
to clause 4.8) in accordance with clause 4.6(b)(2); 

(2) deliver to the Seller share certificates for the Consideration Shares 
and any other documents necessary to establish the 
the Consideration Shares; and 

(3) update its register of members to reflect the issue of the Consideration 
Shares and provide evidence to the Seller. 

6.6 Completion simultaneous 

(a) Subject to clause 6.6(b), the actions to take place as contemplated by this 
clause 6 are interdependent and must take place, as nearly as possible, 
simultaneously. If one action does not take place, then without prejudice to any 
rights available to any party as a consequence:  

(1) there is no obligation on any party to undertake or perform any of the 
other actions; and  

(2) to the extent that such actions have already been undertaken, the 
parties must do everything reasonably required to reverse those 
actions; and 

(3) the Seller and the Buyer must each return to the other all documents 
delivered to it under clause 6.2(a) and must each repay to the other all 
payments received by it under clause 6.2(a), without prejudice to any 
other rights any party may have in respect of that failure.  

(b) The Buyer may, in its sole discretion, waive any or all of the actions that the 
Seller is required to perform under clause 6.3 and the Seller may, in its sole 
discretion, waive any or all of the actions that the Buyer is required to perform 
under clause 6.4. 

6.7 Post Completion filings 

As soon as practicable following Completion, the parties must procure that all necessary 
forms in respect of the transfer of the Sale Shares and the issue of the Consideration 
Shares, are lodged with the appropriate Governmental Agency. 
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7 Seller Warranties 

7.1 Warranties by the Seller 

The Seller warrants that each of the Warranties are true and accurate and not misleading 
on its terms in favour of the Buyer on the date of this agreement and will be deemed to be 
repeated immediately before Completion. 

7.2 Independent Warranties 

Each of the Warranties is to be construed independently of the others and is not limited 
by reference to any other Warranty. 

7.3 Reliance 

The Seller acknowledges that the Buyer has entered into this agreement and will 
complete this agreement in reliance on the Warranties. 

7.4 Indemnity for breach of Warranty 

(a) The Seller indemnifies the Buyer against, and must pay the Buyer an amount 
equal to any Loss suffered or incurred by the Buyer in connection with a breach 
of a Warranty, or arising from the facts, matters or circumstances that make a 
Warranty untrue. 

(b) For the avoidance of doubt, in respect of any breach of a Warranty, Loss 
includes an amount that would be necessary to put the Buyer (as applicable) in 
the same position as if the Warranty had been true. 

7.5 No Liability until Completion 

The Seller does not have any liability (whether by way of damages or otherwise) under 
the Warranties, or under clause 5.1, unless and until Completion has occurred. 

8 Buyer and HoldCo Warranties 

8.1 Buyer and HoldCo Warranties 

The Buyer and HoldCo warrant that each of the Buyer and HoldCo Warranties are true 
and accurate and not misleading on its terms in favour of the Seller on the date of this 
agreement and the Buyer and HoldCo Warranties will be deemed to be repeated 
immediately before Completion. 

8.2 Independent Warranties 

Each of the Buyer and HoldCo Warranties is to be construed independently of the others 
and is not limited by reference to any other Buyer and HoldCo Warranty. 
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8.3 Reliance 

The Buyer and HoldCo each acknowledge that the Seller has entered into this agreement 
and will complete this agreement in reliance on the Buyer and HoldCo Warranties. 

8.4 Indemnity for breach of Warranty  

(a) The Buyer and HoldCo indemnifies the Seller against, and must pay the Seller 
an amount equal to any Loss suffered or incurred by the Seller in connection 
with a breach of a Buyer and HoldCo Warranty, or arising from the facts, 
matters or circumstances that make a Buyer and HoldCo Warranty untrue. 

(b) For the avoidance of doubt, in respect of any breach of a Warranty, Loss 
includes an amount that would be necessary to put the Seller (as applicable) in 
the same position as if the Buyer and HoldCo Warranty had been true. 

8.5 No Liability until Completion 

Neither the Buyer nor HoldCo have any liability (whether by way of damages or 
otherwise) under the Buyer and HoldCo Warranties unless and until Completion has 
occurred. 

9 Confidentiality and announcements 

9.1 Agreed announcement 

The Seller may not make any other public announcement relating to this agreement or 
any Transaction Agreement (including the fact that the parties have executed this 
agreement) unless the Buyer and HoldCo have consented to the announcement, 
including the timing, form and content of that disclosure, or unless the announcement 
would be permitted under an exemption in clause 9.2(a)(1). 

9.2 Confidentiality 

(a) The Seller (recipient) must keep secret and confidential, and must not divulge 
or disclose any information relating to BGH, Buyer, HoldCo or any of their 
Affiliates (the latter as defined in the Implementation Agreement) (which is 
disclosed to the recipient, its representatives or advisers), this agreement or any 
Transaction Agreement or the terms of the Transaction other than to the extent 
that: 

(1) the information is in the public domain as at the date of this agreement 
(or subsequently becomes in the public domain other than by breach 
of any obligation of confidentiality binding on the recipient); 

(2) the disclosure is made by the recipient to its financiers or lawyers, 
accountants, investment bankers, consultants or other professional 
advisers to the extent necessary to enable the recipient to properly 
perform its obligations under this agreement or to conduct their 
business generally;  

(3) it is necessary to comply with any applicable law (except to the extent 
it can be excluded or limited by contract or by a confidentiality 
obligation), the rules of any securities exchange or requirement of any 
Governmental Agency; 
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(4) the disclosure is required for use in legal proceedings regarding this 
agreement or the Transaction; or 

(5) the party to whom the information relates has consented in writing 
before the disclosure. 

(b) The recipient must ensure that its directors, officers, employees, agents, 
representatives, advisers and Related Bodies Corporate comply in all respects 

 9.2. 

(c) Nothing in this agreement is to be construed as constituting the consent of a 
party, with respect to a Security Interest created by this agreement, to the 
disclosure of the terms of this agreement for the purpose of section 275(7) of 
the PPSA. No party who is the grantor of a Security Interest under this 
agreement will, after the date of this agreement, consent to the disclosure of the 
terms of this agreement to an interested person for the purpose of section 275 
of the PPSA. 

(d) To the extent not prohibited by the PPSA, each party that is the grantor of a 
Security Interest under this agreement waives its right to receive any notice 
otherwise required to be given by a secured party under section 157 
(verification statements) or any other provision of the PPSA. 

10 Duties, costs and expenses 

10.1 Duties 

The Buyer must pay all Duty in respect of the execution, delivery and performance of this 
agreement and any agreement or document entered into or signed under this agreement. 

10.2 Costs and expenses 

(a) Unless otherwise provided for in this agreement or in a Transaction Agreement, 
each party must pay its own costs and expenses in respect of the negotiation, 
preparation, execution, delivery and registration of this agreement and any 
other agreement or document entered into or signed under this agreement. 

(b) Any action to be taken by the Buyer or the Seller in performing its obligations 
under this agreement must be taken at its own cost and expense unless 
otherwise provided in this agreement or in a Transaction Agreement. 

11 GST 

11.1 Definitions 

Words used in this clause 11 that have a defined meaning in the GST Law have the 
same meaning as in the GST Law unless the context indicates otherwise. 

11.2 GST 

(a) Unless expressly included, the consideration for any supply under or in 
connection with this agreement does not include GST. 
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(b) To the extent that any supply made under or in connection with this agreement 
is a taxable supply (other than any supply made under another agreement that 
contains a specific provision dealing with GST), the recipient must pay, in 
addition to the consideration provided under this agreement for that supply 
(unless it expressly includes GST) an amount (additional amount) equal to the 
amount of that consideration (or its GST exclusive market value) multiplied by 
the rate at which GST is imposed in respect of the supply. The recipient must 
pay the additional amount at the same time as the consideration to which it is 
referable. 

(c) Whenever an adjustment event occurs in relation to any taxable supply to which 
clause 11.2(b) applies: 

(1) the supplier must determine the amount of the GST component of the 
consideration payable; and 

(2) if the GST component of that consideration differs from the amount 
previously paid, the amount of the difference must be paid by, 
refunded to or credited to the recipient, as applicable; and 

(3) the recipient need not pay the additional amount until the supplier 
gives the recipient an adjustment note.  

11.3 Tax invoices 

The supplier must issue a Tax Invoice to the recipient of a supply to which clause 11.2 
applies no later than 7 days following payment of the GST inclusive consideration for that 
supply under that clause. 

11.4 Reimbursements 

If either party is entitled under this agreement to be reimbursed or indemnified by the 
other party for a cost or expense incurred in connection with this agreement, the 
reimbursement or indemnity payment must not include any GST component of the cost or 
expense to the extent that the cost or expense is the consideration for a creditable 
acquisition made by the party being reimbursed or indemnified, or by its representative 
member. 

12 Notices 

12.1 Form of Notice  

A notice or other communication to a party under this agreement (Notice) must be:  

(a) in writing and in English; and 

(b) addressed to that party as shown below (or any alternative details nominated to 
the sending party by Notice). 

Party Address Attention [Email] 

Seller  
 

John Kirby  
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Buyer Level 18, 530 Collins Street 
Melbourne VIC 3000 

Sean Morcom  

HoldCo Level 26, 101 Collins Street 
Melbourne VIC 3000 

Ben Gray and Hari 
Morfis 

 and 
 

 

12.2 How Notice must be given and when Notice is received 

(a) A Notice must be given by one of the methods set out in the table below.  

(b) A Notice is regarded as given and received at the time set out in the table 
below.  

However, if this means the Notice would be regarded as given and received outside the 
business 

hours period), then the Notice will instead be regarded as given and received at the start 
of the following business hours period.  

Method of giving Notice When Notice is regarded as given and received 

By hand to the nominated address When delivered to the nominated address 

By pre-paid post to the nominated 
address 

the second Business Day 
after the date of posting 

 

By email to the nominated email 
address 

The first to occur of:  
1 the sender receiving an automated message confirming 

delivery;  

2 the intended recipient confirming receipt of the email by 
reply email; or  

3 two hours after the time that the email was sent (as 
recorded on the device from which the email was sent) 
provided that the sender does not, within the period, 
receive an automated message that the email has not 
been delivered.  

12.3 Notice must not be given by electronic communication  

A Notice must not be given by electronic means of communication (other than fax and 
email as permitted in clause 12.2). 

13 General 

13.1 Governing law 

(a) This agreement is governed by the law in force in Victoria, Australia. 
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(b) Each party irrevocably submits to the non-exclusive jurisdiction of courts 
exercising jurisdiction in Victoria and courts of appeal from them in respect of 
any proceedings arising out of or in connection with this agreement. Each party 
irrevocably waives any objection to the venue of any legal process in these 
courts on the basis that the process has been brought in an inconvenient forum. 

13.2 Service of process 

Without preventing any other mode of service, any document in an action (including any 
writ of summons or other originating process or any third or other party notice) may be 
served on any party by being delivered to or left for that party at its address for service of 
notices under clause 12. 

13.3 Further  

Subject to clause 9, each party must, at its own expense, do all things and execute all 
documents necessary to give full effect to this agreement and the transactions 
contemplated by it.  

13.4 Exercise of rights 

(a) Unless expressly required by the terms of this agreement, a party is not 
required to act reasonably in giving or withholding any consent or approval or 
exercising any other right, power, authority, discretion or remedy, under or in 
connection with this agreement. 

(b) A party may (without any requirement to act reasonably) impose conditions on 
the grant by it of any consent or approval, or any waiver of any right, power, 
authority, discretion or remedy, under or in connection with this agreement. Any 
conditions must be complied with by the party relying on the consent, approval 
or waiver. 

13.5 Waiver 

(a) No party to this agreement may rely on the words or conduct of any other party 
as a waiver of any right unless the waiver is in writing and signed by the party 
granting the waiver. 

(b) In this clause 13.5: 

(1) conduct includes delay in the exercise of a right; 

(2) right means any right arising under or in connection with this 
agreement and includes the right to rely on this clause; and 

(3) waiver includes an election between rights and remedies, and 
conduct which might otherwise give rise to an estoppel. 

13.6 Variation 

A variation of any term of this agreement must be in writing and signed by the parties. 

13.7 Assignment 

Rights arising out of or under this agreement are not assignable by a party without the 
prior written consent of the other party. 
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13.8 Counterparts 

(a) This agreement may be executed in any number of counterparts. 

(b) All counterparts, taken together, constitute one instrument. 

(c) A party may execute this agreement by signing any counterpart. 

13.9 Invalidity and enforceability 

(a) If any provision of this agreement is invalid under the law of any jurisdiction the 
provision is enforceable in that jurisdiction to the extent that it is not invalid, 
whether it is in severable terms or not. That does not invalidate the remaining 
provisions of this agreement nor affect the validity or enforceability of that 
provision in any other jurisdiction. 

(b) Clause 13.9(a) does not apply where enforcement of the provision of this 
agreement in accordance with clause 13.9(a) would materially affect the nature 
or effect  

13.10 Entire Agreement 

This agreement states all the express terms of the agreement between the parties in 
respect of its subject matter. It supersedes all prior discussions, negotiations, 
understandings and agreements in respect of its subject matter. 

13.11 No merger 

The warranties, undertakings and indemnities in this agreement will not merge on 
Completion. 

13.12 No reliance 

No party has relied on any statement by any other party not expressly included in this 
agreement. 

13.13 Relationship of the parties 

(a) Nothing in this agreement gives a party authority to bind any other party in any 
way. 

(b) Nothing in this agreement imposes any fiduciary duties on a party in relation to 
any other party. 



 

  

 

   
 

Schedule 1 

Warranties 

1 Title  

At Completion: 

(a) the Seller is the legal and (except where the Seller expressly enters into this 
agreement as a Seller Trustee) beneficial owner of the Sale Shares;  

(b) the Sale Shares comprise all of the issued share capital of the Company of 
which the Seller is the registered holder;  

(c) the Sale Shares have been fully paid and no moneys are owing in respect of 
them; and 

(d) the Buyer will acquire the full legal and beneficial ownership of the Sale Shares 
free and clear of all Encumbrances, subject to registration of the Buyer in the 
register of shareholders. 

2 Power and Authority 

2.1 No legal impediment 

The execution, delivery and performance by the Seller of this agreement: 

(a) complies with its constitution or other constituent documents; and 

(b) does not constitute a breach of any law or obligation, or cause or result in a 
default under any agreement, or Encumbrance, by which it is bound and which 
would prevent it from entering into and performing its obligations under this 
agreement. 

2.2 Corporate Authorisations 

All necessary authorisations for the execution, delivery and performance by the Seller of 
this agreement in accordance with its terms have been obtained or will be obtained 
before Completion. 

2.3 Power and capacity 

The Seller has full power and capacity to enter into and perform its obligations under this 
agreement. 

2.4 Enforceability 

ons under this agreement are enforceable against it in accordance 
with its terms. 
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2.5 Solvency of Seller 

The Seller is not the subject of an Insolvency Event and, so far as the Seller is aware, 
there are no circumstances that justify the Seller being the subject of an Insolvency 
Event. 

2.6 Incorporation 

The Seller, if it is a company, is validly incorporated, organised and subsisting in 
accordance with the laws of its place of incorporation. 

2.7 No trust 

The Seller, unless the Seller is a Seller Trustee, enters into and performs this agreement 
on its own account and not as trustee for or nominee of any other person. 

2.8 Seller Trustee 

The Seller, if it is a Seller Trustee, enters into this agreement as a trustee of the relevant 
trust and warrants in its own capacity and as trustee of the trust that:  

(a) in respect of the relevant trust: 

(1) no action has been taken or is now proposed to be taken to terminate 
or dissolve the relevant trust;  

(2) no circumstances exist that may prevent entry into this agreement or 
the performance of this agreement by the Seller Trustee; and 

(3) the relevant trust has been validly established, complies with 
applicable law and the Seller Trustee is in compliance with the terms 
of the relevant trust; and 

(b) in respect of the Seller Trustee: 

(1) it has full and valid power and authority under the terms of the 
relevant trust to enter into this agreement and to carry out the 
transactions contemplated by this agreement; 

(2) it has in full force and effect the authorisations necessary for it to enter 
into this agreement and perform its obligations under it and allow them 
to be enforced (including under the relevant trust deed and its 
constitution (if any)); 

(3) it enters into this agreement and the transactions contemplated by this 
agreement for the proper administration of the relevant trust and for 
the benefit of all the beneficiaries of the relevant trust; 

(4) it is the sole trustee of the relevant trust and no action has been taken 
or is now proposed to be taken to remove it as trustee of the relevant 
trust; 

(5) it has a right, including after any set off, to be fully indemnified out of 
assets of the relevant trust in respect of obligations incurred by it 
under this agreement and the assets of the trust are sufficient to 
satisfy that right of indemnity and all other obligations in respect of 
which the trustee has a right to be indemnified out of the assets of the 
trust;  

(6) it is not in breach of any of its obligations as trustee of a trust, whether 
under the trust deed or otherwise;  
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(7) is not subject to an Insolvency Event; and 

(8) it is not in default under the terms of the relevant trust. 
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Schedule 2 

Buyer and HoldCo Warranties 

1 The Buyer and HoldCo 

1.1 No legal impediment 

The execution, delivery and performance by the Buyer and HoldCo of this agreement: 

(a) complies with its constitution or other constituent documents; and 

(b) does not constitute a breach of any law or obligation, or cause or result in 
default under any agreement or Encumbrance, by which it is bound and which 
would prevent it from entering into and performing its obligations under this 
agreement. 

1.2 Corporate authorisations 

All necessary action to authorise the execution, delivery and performance of this 
agreement by the Buyer and HoldCo in accordance with its terms have been obtained or 
will be obtained before Completion. 

1.3 Power and capacity 

Each of the Buyer and HoldCo has full power and capacity to enter into and perform its 
obligations under this agreement. 

1.4 Incorporation 

Each of the Buyer and HoldCo is validly incorporated, organised and subsisting in 
accordance with the laws of its place of incorporation. 

1.5 Enforceability 

 and HoldCo  obligations under this agreement are enforceable against each 
of them in accordance with its terms. 

1.6 No trust 

The Buyer and HoldCo enter into and perform this agreement on their own respective 
accounts and not as trustee for or nominee of any other person. 

1.7 Solvency 

Neither the Buyer nor HoldCo are the subject of an Insolvency Event and there are no 
circumstances that justify the Buyer or HoldCo being the subject of an Insolvency Event. 
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2 Consideration Shares 

The Consideration Shares will be issued by HoldCo as fully paid shares and will, at 
Completion, be free and clear from any Encumbrances (other than any Encumbrance that 
arises as a result of the Structure A Shareholders Agreement). 

3 Shares in HoldCo  

(a) There is no restriction on the ability of HoldCo to issue the Consideration 
Shares. 

(b) Holdco is not obliged to issue or allot any shares or other securities, and 
HoldCo has not granted any person the right to call for the issue or allotment of 
any shares or other securities, other than as contemplated under: 

(1) this agreement or a Transaction Agreement; 

(2) the terms of a management equity or other incentive plan to be 
adopted in respect of HoldCo; and  

(3) the constitution of the Company. 

(c) The Seller will acquire at Completion: 

(1) the legal (unless a HoldCo requires that custodian hold the 
Consideration Shares as bare trustee for the Seller pursuant to clause 
4.8) and beneficial ownership of the Consideration Shares free and 
clear of all Encumbrances (other than any Encumbrance that arises 
as a result of the Structure A Shareholders Agreement); and 

(2) fully paid ordinary shares that have no money owing in respect of 
them. 
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Share sale agreement 

Date  

Between the parties 
 
 

Buyer Village Roadshow Corporation Pty Ltd 

ACN 004 318 610 of Level 18, 530 Collins Street Melbourne VIC 
3000 

(Buyer) 

Seller Graham Burke 

of   

(Seller) 

HoldCo VRG Holdco Limited 

ACN 642 854 313 of Level 26, 101 Collins Street Melbourne VIC 
3000 

(HoldCo) 

 

Recitals 1 The Seller owns the Sale Shares. 

2 The Seller has agreed to sell and the Buyer has agreed to buy the 
Sale Shares on the terms and conditions of this agreement. 

The parties agree as follows: 

 

6 August 2020



 

 
 

  

 

    
 

1 Definitions, interpretation and agreement components 

1.1 Definitions 

The meanings of the terms used in this agreement are set out below. 

Term Meaning 

ASIC the Australian Securities and Investments Commission. 

BGH BGH Capital Pty Ltd ACN 617 836 982 in its capacity as manager to each of the 
constituent entities of the BGH Capital Fund I. 

BidCo VRG Bidco Pty Limited ACN 642 862 422. 

Business Day a day on which banks are open for business in Melbourne, Victoria (not being a 
Saturday, Sunday or public holiday).  

Buyer and HoldCo 
Warranties 

the representations and warranties in Schedule 2. 

Cash Consideration the Shares Receiving Cash multiplied by the Structure A Cash Consideration. 

Company Village Roadshow Limited ACN 010 672 054. 

Completion completion of the sale and purchase of the Sale Shares under clause 6. 

Completion Date the date on which Completion occurs. 

Conditions the conditions in clause 2.1, each a Condition. 

Consideration Shares the number of ordinary shares in HoldCo equal to the number of Shares 
Receiving Scrip. 

Corporations Act the Corporations Act 2001 (Cth). 

Duty any stamp, transaction or registration duty or similar charge levied, imposed, 
assessed or collected under any legislation or by any Government Agency and 
includes any interest, fine, penalty, charge, fee or other amount imposed in 
respect of the above. 
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Term Meaning 

Effective has the meaning given in the Implementation Agreement. 

Encumbrance an interest or power: 

1 reserved in or over an interest in any asset including any retention of title; or 

2 created or otherwise arising in or over any interest in any asset under a bill 
of sale, mortgage, charge, lien, pledge, trust or power, 

3 by way of security for the payment of a debt, any other monetary obligation 
or the performance of any other obligation, and includes, but is not limited to: 

 any agreement to grant or create any of the above; and 

 a security interest within the meaning of section 12(1) of the PPSA. 

Government Agency any government or governmental, administrative, monetary, fiscal or judicial 
body, department, commission, authority, tribunal, agency or entity in any part of 
the world. 

GST goods and services tax or similar value added tax levied or imposed in Australia 
under the GST Law or otherwise on a supply. 

GST Act the A New Tax System (Goods and Services Tax) Act 1999 (Cth). 

GST Law has the same meaning as in the GST Act. 

Immediately Available 
Funds 

cleared funds transferred by bank cheque, telegraphic or other electronic means 
of transfer, into a bank account nominated by the recipient of the relevant funds.  

Implementation 
Agreement 

the implementation agreement between HoldCo, BidCo, the Buyer and the 
Company executed on or about the date of this agreement. 

Implementation Date has the meaning given in the Implementation Agreement. 

Insolvency Event  in relation to an entity: 

1 the entity is unable to pay its debts as and when they fall due or has stopped 
or suspended, or threatened to stop or suspend, payment of all or a class of 
its debts; 

2 an order is made or an effective resolution is passed for the winding up or 
dissolution without winding up (otherwise than for the purposes of 
reconstruction or amalgamation) of the entity; 

3 a receiver, receiver and manager, judicial manager, liquidator, administrator 
or like official is appointed over the whole or a substantial part of the 
undertaking or property of the entity; 
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Term Meaning 

4 the holder of an Encumbrance takes possession of the whole or substantial 
part of the undertaking or property of the entity; 

5 the entity proposes or takes any steps to implement a scheme or 
arrangement or other compromise with its creditors or any class of them; or 

6 the entity is declared or taken under applicable law to be insolvent or the 

and 

7 in relation to a natural person, the person: 

 dies; 

 is made bankrupt, declared bankrupt or files a petition for relief under 
bankruptcy laws; 

 is not, or ceases to be sui juris; or 

 is, or is declared to be incompetent or unable to conduct his or her 
affairs. 

Joint Bidding Agreement the joint bidding agreement between the BGH, HoldCo, BidCo, Positive 
Investments Pty. Ltd, Village Roadshow Corporation Pty Ltd and others dated 
on or around the date of this document. 

Loss losses, liabilities, damages, costs, debts, money owed, charges and expenses 
and includes taxes and Duties. 

Positive Completion  

Positive Sale Agreement the share sale agreement dated on or about the date of this agreement between 
BidCo, HoldCo and shareholders of Positive Investments Pty. Ltd. 

PPSA the Personal Property Securities Act 2009 (Cth). 

Purchase Price 1 the Cash Consideration; and 

2 the Consideration Shares. 

Related Bodies 
Corporate 

has the meaning given in section 9 of the Corporations Act. 

Sale Shares 894,231 ordinary shares in the Company. 

Seller Trustee a Seller that is a trustee of a trust (if any) as clearly indicated in the details of the 
Seller and execution section of this agreement. 
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Term Meaning 

Shares Receiving Cash 894,231 ordinary shares 

Shares Receiving Scrip Nil 

Structure A Cash 
Consideration 

has the meaning given in the Implementation Agreement, and for the avoidance 
of doubt means the cash amount finally payable under the Structure A Scheme 
for each Structure A Scheme Share (as defined in the Implementation 
Agreement). 

Structure A Scheme has the meaning given in the Implementation Agreement.. 

Structure A Scheme 
Meeting 

has the meaning given in the Implementation Agreement.. 

Structure A 
Shareholders Agreement 

has the meaning given in the Implementation Agreement. 

Tax Invoice includes any document or record treated by the Commissioner of Taxation as a 
tax invoice or as a document entitling a recipient to an input tax credit. 

Transaction the transaction contemplated by this agreement and the Transaction 
Agreements. 

Transaction Agreement 1 this agreement;  

2 the Subscription Agreement entered into between HoldCo, BidCo, Positive 
Investments Pty. Ltd and the Buyer, among other parties, on or about the 
date of the Implementation Agreement; 

3 the Positive Sale Agreement;  

4 the Joint Bidding Agreement; 

5 the Implementation Agreement entered into between HoldCo, BidCo, the 
Buyer and the Company dated on or around the date of this document; and 

6 the Structure A Shareholders Agreement. 

Warranties the representations and warranties in Schedule 1. 

 

1.2 Interpretation 

In this agreement: 

(a) Headings and bold type are for convenience only and do not affect the 
interpretation of this agreement. 

(b) The singular includes the plural and the plural includes the singular. 
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(c) Words of any gender include all genders. 

(d) Other parts of speech and grammatical forms of a word or phrase defined in this 
agreement have a corresponding meaning. 

(e) An expression importing a person includes any company, partnership, joint 
venture, association, corporation or other body corporate and any Government 
Agency as well as an individual. 

(f) A reference to a clause, party, schedule, attachment or exhibit is a reference to 
a clause of, and a party, schedule, attachment or exhibit to, this agreement. 

(g) A reference to any legislation includes all delegated legislation made under it 
and amendments, consolidations, replacements or re-enactments of any of 
them. 

(h) A reference to a document includes all amendments or supplements to, or 
replacements or novations of, that document. 

(i) 
permitted assignees. 

(j) A reference to an agreement other than this agreement includes a deed and 
any legally enforceable undertaking, agreement, arrangement or understanding, 
whether or not in writing. 

(k) A reference to liquidation or insolvency includes appointment of an 
administrator, compromise, arrangement, merger, amalgamation, 
reconstruction, winding-up, dissolution, deregistration, assignment for the 
benefit of creditors, scheme, composition or arrangement with creditors, 
insolvency, bankruptcy, or any similar procedure or, where applicable, changes 
in the constitution of any partnership or person, or death. 

(l) No provision of this agreement will be construed adversely to a party because 
that party was responsible for the preparation of this agreement or that 
provision. 

(m) A reference to a body, other than a party to this agreement (including an 
institute, association or authority), whether statutory or not: 

(1) that ceases to exist; or 

(2) whose powers or functions are transferred to another body, 

is a reference to the body that replaces it or that substantially succeeds to its 
powers or functions.  

(n) If a period of time is specified and dates from a given day or the day of an act or 
event, it is to be calculated exclusive of that day. 

(o) A reference to a day is to be interpreted as the period of time commencing at 
midnight and ending 24 hours later. 

(p) If an act prescribed under this agreement to be done by a party on or by a given 
day is done after 5.00pm on that day, it is taken to be done on the next day. 

(q) A reference to time is a reference to Melbourne time. 

(r) A reference to any thing (including, any amount) is a reference to the whole and 
each part of it and a reference to a group of persons is a reference to any one 
or more of them. 

(s) A 
Buyer and the Seller and initialled by a representative of each of them for the 
purposes of identification. 
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(t) A reference to $ is to Australian currency unless denominated otherwise. 

1.3 Inclusive expressions 

express wording to the contrary. 

1.4 Agreement components 

This agreement includes any schedule. 

2 Conditions for Completion 

2.1 Conditions precedent 

Clauses 4 and 6 do not become binding on the parties and are of no force or effect 
unless and until the following Condition has been satisfied or waived in accordance with 
clause 2.3: 

(a) Structure A Scheme becomes Effective: the Structure A Scheme becoming 
Effective. 

2.2 Notice 

Each party must promptly notify the others in writing if it becomes aware that the 
Condition has been satisfied or has become incapable of being satisfied. 

2.3 Waiver of Condition 

The Condition in clause 2.1(a) is for the benefit of both the Seller and the Buyer and may 
only be waived by written agreement between the Seller and the Buyer. 

2.4 No binding agreement for transfer 

For the avoidance of doubt, nothing in this agreement will cause a binding agreement for 
the transfer of shares or the sale of assets to arise unless and until the Condition has 
been satisfied or waived in accordance with clause 2.3 and no person will obtain rights in 
relation to shares as a result of this agreement unless and until the Condition has been 
satisfied. 

3 Termination 

3.1 Immediate termination 

This agreement is deemed to be terminated immediately if the Joint Bidding Agreement, 
Positive Share Sale Agreement or the Implementation Agreement is terminated prior to 
Completion.  
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3.2 Effect of termination 

If this agreement is terminated under this clause 3, then:  

(a) each party is released from its obligations to further perform its obligations 
under this agreement, except those expressed to survive termination; 

(b) each party retains the rights it has against the others in respect of any breach of 
this agreement occurring before termination;  

(c) the rights and obligations of each party under each of the following clauses and 
schedules will continue independently from the other obligations of the parties 
and survive termination of this agreement: 

(1) clause 1 (Definitions and Interpretation);  

(2) clause 3 (Termination);  

(3) clause 9 (Confidentiality and announcements); 

(4) clause 10 (Duties, costs and expenses); 

(5) clause 11 (GST); and 

(6) clause 13 (General). 

4 Sale and purchase 

4.1 Sale Shares 

On the day for Completion determined under clause 6.1, the Seller must sell, and the 
Buyer must buy, the Sale Shares for the Purchase Price free and clear of all 
Encumbrances, subject to, and in accordance with, this agreement.  

4.2 Associated Rights 

At Completion, the Seller must sell the Sale Shares to the Buyer together with all rights:  

(a) attached to them as at the date of this agreement; and 

(b) that accrue between the date of this agreement and Completion. 

4.3 Title and risk 

Title to and risk in the Sale Shares remains solely with the Seller until Completion, and 
passes to the Buyer on Completion. 

4.4 Application for Consideration Shares 

Subject to Completion occurring, the execution of this agreement by the Seller constitutes 
an irrevocable: 

(a) application for the Consideration Shares; and 

(b) consent to be bound by HoldCo onstitution and Structure A Shareholders 
Agreement (as applicable). 
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4.5 Rights and ranking 

All Consideration Shares issued to the Seller (or a custodian pursuant to clause 4.8) will: 

(a) be issued as fully paid; and 

(b) be free of Encumbrances; and 

(c) to the extent they are described to be the same class of security, rank pari 
passu. 

4.6 Purchase Price 

(a) The consideration for the sale of the Sale Shares is the payment and issue of 
the Purchase Price.  

(b) The Purchase Price will be paid and issued as follows: 

(1) the Cash Consideration, payable by the Buyer to the Seller on 
Completion in accordance with clause 6.4(b); and 

(2) HoldCo issuing the Consideration Shares to the Seller on Completion 
in accordance with clause 6.5(b)(1).   

4.7 Payment of the Cash Consideration and issue of Consideration 
Shares 

(a) On Completion:  

(1) the Buyer must pay the Cash Consideration to, or as directed by, the 
Seller in Immediately Available Funds without counter-claim, set-off, 
deduction or withholding (except where that set-off, deduction or 
withholding is required by law); and 

(2) HoldCo must issue the Consideration Shares to the Seller (or a 
custodian pursuant to clause 4.8), in accordance with clause 4.5.   

(b) The payment by the Buyer of the Cash Consideration to any person directed by 
the Seller shall constitute full and final settlement of the Buy
pay the Cash Consideration to the Seller. 

(c) The Seller must give written notice to the Buyer 3 Business Days prior to 
Completion of the Australian bank account into which the Cash Consideration is 
to be paid by the Buyer pursuant to, and such written notice will be the final 
direction for the purposes of, clause 4.7(a)(1).  

4.8 Custodian 

HoldCo may require, by issuing a written notice to the Seller no later than 2 Business 
Days prior to Completion, that all Consideration Shares that form all or part of the 
Purchase Price be issued to a custodian to hold the Consideration Shares as bare trustee 
for the Seller in accordance with the Structure A Shareholders Agreement and the terms 
of a bare trust deed and/or custodian or nominee deed that applies in respect of other 
shareholders in HoldCo.  
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5 Obligations prior to Completion 

5.1 No dealings  

Except as otherwise expressly consented to in writing by the Buyer or as contemplated 
by this agreement, the Seller must not transfer, create an Encumbrance or other deal with 
any of the Sale Shares or any legal or beneficial interest in any of the Sale Shares.  

6 Completion 

6.1 Time and Place 

Completion must take place at the office of Herbert Smith Freehills at Level 42, 101 
Collins Street, Melbourne VIC 3000 at a time and date as the Seller and Buyer agree, 
provided that in all circumstances Completion is subject to, and must only occur (unless 
otherwise agreed in writing by the Seller and Buyer) at the same time as, Positive 
Completion. 

6.2 Completion  

(a) On or before Completion, each party must carry out the Completion steps in 
accordance with this clause 5. 

(b) Completion is taken to have occurred when each party has performed all its 
obligations under this clause 5. 

6.3  

At Completion, the Seller must: 

(a) give to the Buyer the holding statements for the Sale Shares and any other 

may be required by the Company for registration of the transfer of the Sale 
Shares to the Buyer;  

(b) give the Buyer a duly completed instrument of transfer in registrable form to 
transfer the Sale Shares to the Buyer, executed by the Seller as the legal and 
beneficial owner of the Sale Shares; 

(c) give the Buyer an accession deed (or other document) reasonably requested by 
the Buyer pursuant to which the Seller agrees to be bound by the terms of 
Structure A Shareholders Agreement; and 

(d) do and perform all further acts and execute and deliver to the Buyer all further 
documents as are necessary to pass legal and beneficial ownership in the Sale 
Shares, free of any Encumbrance, to the Buyer on Completion.  

6.4  

At Completion, the Buyer must: 

(a) execute and deliver the duly completed instrument in registrable form to transfer 
the Sale Shares; and 
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(b) pay the Seller the Cash Consideration in Immediately Available funds without 
counterclaim or set-off in accordance with clause 4.6(b)(1). 

6.5 HoldCo  

Subject to the performance by the Buyer and the Seller of their obligations under clauses 
6.3 and 6.4, HoldCo must:  

(a) prior to or at Completion, ensure that a duly convened meeting of the directors 
of HoldCo is held at which the directors of HoldCo resolve to, at Completion 
issue the Consideration Shares to the Seller; 

(b) at Completion: 

(1) issue the Consideration Shares to the Seller (or a custodian pursuant 
to clause 4.8) in accordance with clause 4.6(b)(2); 

(2) deliver to the Seller share certificates for the Consideration Shares 
and any other documents necessary to establish the 
the Consideration Shares; and 

(3) update its register of members to reflect the issue of the Consideration 
Shares and provide evidence to the Seller. 

6.6 Completion simultaneous 

(a) Subject to clause 6.6(b), the actions to take place as contemplated by this 
clause 6 are interdependent and must take place, as nearly as possible, 
simultaneously. If one action does not take place, then without prejudice to any 
rights available to any party as a consequence:  

(1) there is no obligation on any party to undertake or perform any of the 
other actions; and  

(2) to the extent that such actions have already been undertaken, the 
parties must do everything reasonably required to reverse those 
actions; and 

(3) the Seller and the Buyer must each return to the other all documents 
delivered to it under clause 6.2(a) and must each repay to the other all 
payments received by it under clause 6.2(a), without prejudice to any 
other rights any party may have in respect of that failure.  

(b) The Buyer may, in its sole discretion, waive any or all of the actions that the 
Seller is required to perform under clause 6.3 and the Seller may, in its sole 
discretion, waive any or all of the actions that the Buyer is required to perform 
under clause 6.4. 

6.7 Post Completion filings 

As soon as practicable following Completion, the parties must procure that all necessary 
forms in respect of the transfer of the Sale Shares and the issue of the Consideration 
Shares, are lodged with the appropriate Governmental Agency. 
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7 Seller Warranties 

7.1 Warranties by the Seller 

The Seller warrants that each of the Warranties are true and accurate and not misleading 
on its terms in favour of the Buyer on the date of this agreement and will be deemed to be 
repeated immediately before Completion. 

7.2 Independent Warranties 

Each of the Warranties is to be construed independently of the others and is not limited 
by reference to any other Warranty. 

7.3 Reliance 

The Seller acknowledges that the Buyer has entered into this agreement and will 
complete this agreement in reliance on the Warranties. 

7.4 Indemnity for breach of Warranty 

(a) The Seller indemnifies the Buyer against, and must pay the Buyer an amount 
equal to any Loss suffered or incurred by the Buyer in connection with a breach 
of a Warranty, or arising from the facts, matters or circumstances that make a 
Warranty untrue. 

(b) For the avoidance of doubt, in respect of any breach of a Warranty, Loss 
includes an amount that would be necessary to put the Buyer (as applicable) in 
the same position as if the Warranty had been true. 

7.5 No Liability until Completion 

The Seller does not have any liability (whether by way of damages or otherwise) under 
the Warranties, or under clause 5.1, unless and until Completion has occurred. 

8 Buyer and HoldCo Warranties 

8.1 Buyer and HoldCo Warranties 

The Buyer and HoldCo warrant that each of the Buyer and HoldCo Warranties are true 
and accurate and not misleading on its terms in favour of the Seller on the date of this 
agreement and the Buyer and HoldCo Warranties will be deemed to be repeated 
immediately before Completion. 

8.2 Independent Warranties 

Each of the Buyer and HoldCo Warranties is to be construed independently of the others 
and is not limited by reference to any other Buyer and HoldCo Warranty. 
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8.3 Reliance 

The Buyer and HoldCo each acknowledge that the Seller has entered into this agreement 
and will complete this agreement in reliance on the Buyer and HoldCo Warranties. 

8.4 Indemnity for breach of Warranty  

(a) The Buyer and HoldCo indemnifies the Seller against, and must pay the Seller 
an amount equal to any Loss suffered or incurred by the Seller in connection 
with a breach of a Buyer and HoldCo Warranty, or arising from the facts, 
matters or circumstances that make a Buyer and HoldCo Warranty untrue. 

(b) For the avoidance of doubt, in respect of any breach of a Warranty, Loss 
includes an amount that would be necessary to put the Seller (as applicable) in 
the same position as if the Buyer and HoldCo Warranty had been true. 

8.5 No Liability until Completion 

Neither the Buyer nor HoldCo have any liability (whether by way of damages or 
otherwise) under the Buyer and HoldCo Warranties unless and until Completion has 
occurred. 

9 Confidentiality and announcements 

9.1 Agreed announcement 

The Seller may not make any other public announcement relating to this agreement or 
any Transaction Agreement (including the fact that the parties have executed this 
agreement) unless the Buyer and HoldCo have consented to the announcement, 
including the timing, form and content of that disclosure, or unless the announcement 
would be permitted under an exemption in clause 9.2(a)(1). 

9.2 Confidentiality 

(a) The Seller (recipient) must keep secret and confidential, and must not divulge 
or disclose any information relating to BGH, Buyer, HoldCo or any of their 
Affiliates (the latter as defined in the Implementation Agreement) (which is 
disclosed to the recipient, its representatives or advisers), this agreement or any 
Transaction Agreement or the terms of the Transaction other than to the extent 
that: 

(1) the information is in the public domain as at the date of this agreement 
(or subsequently becomes in the public domain other than by breach 
of any obligation of confidentiality binding on the recipient); 

(2) the disclosure is made by the recipient to its financiers or lawyers, 
accountants, investment bankers, consultants or other professional 
advisers to the extent necessary to enable the recipient to properly 
perform its obligations under this agreement or to conduct their 
business generally;  

(3) it is necessary to comply with any applicable law (except to the extent 
it can be excluded or limited by contract or by a confidentiality 
obligation), the rules of any securities exchange or requirement of any 
Governmental Agency; 
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(4) the disclosure is required for use in legal proceedings regarding this 
agreement or the Transaction; or 

(5) the party to whom the information relates has consented in writing 
before the disclosure. 

(b) The recipient must ensure that its directors, officers, employees, agents, 
representatives, advisers and Related Bodies Corporate comply in all respects 

his clause 9.2. 

(c) Nothing in this agreement is to be construed as constituting the consent of a 
party, with respect to a Security Interest created by this agreement, to the 
disclosure of the terms of this agreement for the purpose of section 275(7) of 
the PPSA. No party who is the grantor of a Security Interest under this 
agreement will, after the date of this agreement, consent to the disclosure of the 
terms of this agreement to an interested person for the purpose of section 275 
of the PPSA. 

(d) To the extent not prohibited by the PPSA, each party that is the grantor of a 
Security Interest under this agreement waives its right to receive any notice 
otherwise required to be given by a secured party under section 157 
(verification statements) or any other provision of the PPSA. 

10 Duties, costs and expenses 

10.1 Duties 

The Buyer must pay all Duty in respect of the execution, delivery and performance of this 
agreement and any agreement or document entered into or signed under this agreement. 

10.2 Costs and expenses 

(a) Unless otherwise provided for in this agreement or in a Transaction Agreement, 
each party must pay its own costs and expenses in respect of the negotiation, 
preparation, execution, delivery and registration of this agreement and any 
other agreement or document entered into or signed under this agreement. 

(b) Any action to be taken by the Buyer or the Seller in performing its obligations 
under this agreement must be taken at its own cost and expense unless 
otherwise provided in this agreement or in a Transaction Agreement. 

11 GST 

11.1 Definitions 

Words used in this clause 11 that have a defined meaning in the GST Law have the 
same meaning as in the GST Law unless the context indicates otherwise. 

11.2 GST 

(a) Unless expressly included, the consideration for any supply under or in 
connection with this agreement does not include GST. 
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(b) To the extent that any supply made under or in connection with this agreement 
is a taxable supply (other than any supply made under another agreement that 
contains a specific provision dealing with GST), the recipient must pay, in 
addition to the consideration provided under this agreement for that supply 
(unless it expressly includes GST) an amount (additional amount) equal to the 
amount of that consideration (or its GST exclusive market value) multiplied by 
the rate at which GST is imposed in respect of the supply. The recipient must 
pay the additional amount at the same time as the consideration to which it is 
referable. 

(c) Whenever an adjustment event occurs in relation to any taxable supply to which 
clause 11.2(b) applies: 

(1) the supplier must determine the amount of the GST component of the 
consideration payable; and 

(2) if the GST component of that consideration differs from the amount 
previously paid, the amount of the difference must be paid by, 
refunded to or credited to the recipient, as applicable; and 

(3) the recipient need not pay the additional amount until the supplier 
gives the recipient an adjustment note.  

11.3 Tax invoices 

The supplier must issue a Tax Invoice to the recipient of a supply to which clause 11.2 
applies no later than 7 days following payment of the GST inclusive consideration for that 
supply under that clause. 

11.4 Reimbursements 

If either party is entitled under this agreement to be reimbursed or indemnified by the 
other party for a cost or expense incurred in connection with this agreement, the 
reimbursement or indemnity payment must not include any GST component of the cost or 
expense to the extent that the cost or expense is the consideration for a creditable 
acquisition made by the party being reimbursed or indemnified, or by its representative 
member. 

12 Notices 

12.1 Form of Notice  

A notice or other communication to a party under this agreement (Notice) must be:  

(a) in writing and in English; and 

(b) addressed to that party as shown below (or any alternative details nominated to 
the sending party by Notice). 

Party Address Attention Email 

Seller  
 

Graham Burke  



 

 
 

13     General  

 

    
 

Buyer Level 18, 530 Collins Street 
Melbourne VIC 3000 

Sean Morcom  
 

HoldCo Level 26, 101 Collins Street 
Melbourne VIC 3000 

Ben Gray and Hari 
Morfis 

 and 
 

 

12.2 How Notice must be given and when Notice is received 

(a) A Notice must be given by one of the methods set out in the table below.  

(b) A Notice is regarded as given and received at the time set out in the table 
below.  

However, if this means the Notice would be regarded as given and received outside the 
business 

hours period), then the Notice will instead be regarded as given and received at the start 
of the following business hours period.  

Method of giving Notice When Notice is regarded as given and received 

By hand to the nominated address When delivered to the nominated address 

By pre-paid post to the nominated 
address 

the second Business Day 
after the date of posting 

 

By email to the nominated email 
address 

The first to occur of:  
1 the sender receiving an automated message confirming 

delivery;  

2 the intended recipient confirming receipt of the email by 
reply email; or  

3 two hours after the time that the email was sent (as 
recorded on the device from which the email was sent) 
provided that the sender does not, within the period, 
receive an automated message that the email has not 
been delivered.  

12.3 Notice must not be given by electronic communication  

A Notice must not be given by electronic means of communication (other than fax and 
email as permitted in clause 12.2). 

13 General 

13.1 Governing law 

(a) This agreement is governed by the law in force in Victoria, Australia. 
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(b) Each party irrevocably submits to the non-exclusive jurisdiction of courts 
exercising jurisdiction in Victoria and courts of appeal from them in respect of 
any proceedings arising out of or in connection with this agreement. Each party 
irrevocably waives any objection to the venue of any legal process in these 
courts on the basis that the process has been brought in an inconvenient forum. 

13.2 Service of process 

Without preventing any other mode of service, any document in an action (including any 
writ of summons or other originating process or any third or other party notice) may be 
served on any party by being delivered to or left for that party at its address for service of 
notices under clause 12. 

13.3 Further action to be taken at  

Subject to clause 9, each party must, at its own expense, do all things and execute all 
documents necessary to give full effect to this agreement and the transactions 
contemplated by it.  

13.4 Exercise of rights 

(a) Unless expressly required by the terms of this agreement, a party is not 
required to act reasonably in giving or withholding any consent or approval or 
exercising any other right, power, authority, discretion or remedy, under or in 
connection with this agreement. 

(b) A party may (without any requirement to act reasonably) impose conditions on 
the grant by it of any consent or approval, or any waiver of any right, power, 
authority, discretion or remedy, under or in connection with this agreement. Any 
conditions must be complied with by the party relying on the consent, approval 
or waiver. 

13.5 Waiver 

(a) No party to this agreement may rely on the words or conduct of any other party 
as a waiver of any right unless the waiver is in writing and signed by the party 
granting the waiver. 

(b) In this clause 13.5: 

(1) conduct includes delay in the exercise of a right; 

(2) right means any right arising under or in connection with this 
agreement and includes the right to rely on this clause; and 

(3) waiver includes an election between rights and remedies, and 
conduct which might otherwise give rise to an estoppel. 

13.6 Variation 

A variation of any term of this agreement must be in writing and signed by the parties. 

13.7 Assignment 

Rights arising out of or under this agreement are not assignable by a party without the 
prior written consent of the other party. 
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13.8 Counterparts 

(a) This agreement may be executed in any number of counterparts. 

(b) All counterparts, taken together, constitute one instrument. 

(c) A party may execute this agreement by signing any counterpart. 

13.9 Invalidity and enforceability 

(a) If any provision of this agreement is invalid under the law of any jurisdiction the 
provision is enforceable in that jurisdiction to the extent that it is not invalid, 
whether it is in severable terms or not. That does not invalidate the remaining 
provisions of this agreement nor affect the validity or enforceability of that 
provision in any other jurisdiction. 

(b) Clause 13.9(a) does not apply where enforcement of the provision of this 
agreement in accordance with clause 13.9(a) would materially affect the nature 

 

13.10 Entire Agreement 

This agreement states all the express terms of the agreement between the parties in 
respect of its subject matter. It supersedes all prior discussions, negotiations, 
understandings and agreements in respect of its subject matter. 

13.11 No merger 

The warranties, undertakings and indemnities in this agreement will not merge on 
Completion. 

13.12 No reliance 

No party has relied on any statement by any other party not expressly included in this 
agreement. 

13.13 Relationship of the parties 

(a) Nothing in this agreement gives a party authority to bind any other party in any 
way. 

(b) Nothing in this agreement imposes any fiduciary duties on a party in relation to 
any other party. 



 

 
 

  

 

    
 

Schedule 1 

Warranties 

1 Title  

At Completion: 

(a) the Seller is the legal and (except where the Seller expressly enters into this 
agreement as a Seller Trustee) beneficial owner of the Sale Shares;  

(b) the Sale Shares comprise all of the issued share capital of the Company of 
which the Seller is the registered holder;  

(c) the Sale Shares have been fully paid and no moneys are owing in respect of 
them; and 

(d) the Buyer will acquire the full legal and beneficial ownership of the Sale Shares 
free and clear of all Encumbrances, subject to registration of the Buyer in the 
register of shareholders. 

2 Power and Authority 

2.1 No legal impediment 

The execution, delivery and performance by the Seller of this agreement: 

(a) complies with its constitution or other constituent documents; and 

(b) does not constitute a breach of any law or obligation, or cause or result in a 
default under any agreement, or Encumbrance, by which it is bound and which 
would prevent it from entering into and performing its obligations under this 
agreement. 

2.2 Corporate Authorisations 

All necessary authorisations for the execution, delivery and performance by the Seller of 
this agreement in accordance with its terms have been obtained or will be obtained 
before Completion. 

2.3 Power and capacity 

The Seller has full power and capacity to enter into and perform its obligations under this 
agreement. 

2.4 Enforceability 

ent are enforceable against it in accordance 
with its terms. 
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2.5 Solvency of Seller 

The Seller is not the subject of an Insolvency Event and, so far as the Seller is aware, 
there are no circumstances that justify the Seller being the subject of an Insolvency 
Event. 

2.6 Incorporation 

The Seller, if it is a company, is validly incorporated, organised and subsisting in 
accordance with the laws of its place of incorporation. 

2.7 No trust 

The Seller, unless the Seller is a Seller Trustee, enters into and performs this agreement 
on its own account and not as trustee for or nominee of any other person. 

2.8 Seller Trustee 

The Seller, if it is a Seller Trustee, enters into this agreement as a trustee of the relevant 
trust and warrants in its own capacity and as trustee of the trust that:  

(a) in respect of the relevant trust: 

(1) no action has been taken or is now proposed to be taken to terminate 
or dissolve the relevant trust;  

(2) no circumstances exist that may prevent entry into this agreement or 
the performance of this agreement by the Seller Trustee; and 

(3) the relevant trust has been validly established, complies with 
applicable law and the Seller Trustee is in compliance with the terms 
of the relevant trust; and 

(b) in respect of the Seller Trustee: 

(1) it has full and valid power and authority under the terms of the 
relevant trust to enter into this agreement and to carry out the 
transactions contemplated by this agreement; 

(2) it has in full force and effect the authorisations necessary for it to enter 
into this agreement and perform its obligations under it and allow them 
to be enforced (including under the relevant trust deed and its 
constitution (if any)); 

(3) it enters into this agreement and the transactions contemplated by this 
agreement for the proper administration of the relevant trust and for 
the benefit of all the beneficiaries of the relevant trust; 

(4) it is the sole trustee of the relevant trust and no action has been taken 
or is now proposed to be taken to remove it as trustee of the relevant 
trust; 

(5) it has a right, including after any set off, to be fully indemnified out of 
assets of the relevant trust in respect of obligations incurred by it 
under this agreement and the assets of the trust are sufficient to 
satisfy that right of indemnity and all other obligations in respect of 
which the trustee has a right to be indemnified out of the assets of the 
trust;  

(6) it is not in breach of any of its obligations as trustee of a trust, whether 
under the trust deed or otherwise;  
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(7) is not subject to an Insolvency Event; and 

(8) it is not in default under the terms of the relevant trust. 
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Schedule 2 

Buyer and HoldCo Warranties 

1 The Buyer and HoldCo 

1.1 No legal impediment 

The execution, delivery and performance by the Buyer and HoldCo of this agreement: 

(a) complies with its constitution or other constituent documents; and 

(b) does not constitute a breach of any law or obligation, or cause or result in 
default under any agreement or Encumbrance, by which it is bound and which 
would prevent it from entering into and performing its obligations under this 
agreement. 

1.2 Corporate authorisations 

All necessary action to authorise the execution, delivery and performance of this 
agreement by the Buyer and HoldCo in accordance with its terms have been obtained or 
will be obtained before Completion. 

1.3 Power and capacity 

Each of the Buyer and HoldCo has full power and capacity to enter into and perform its 
obligations under this agreement. 

1.4 Incorporation 

Each of the Buyer and HoldCo is validly incorporated, organised and subsisting in 
accordance with the laws of its place of incorporation. 

1.5 Enforceability 

 and HoldCo  obligations under this agreement are enforceable against each 
of them in accordance with its terms. 

1.6 No trust 

The Buyer and HoldCo enter into and perform this agreement on their own respective 
accounts and not as trustee for or nominee of any other person. 

1.7 Solvency 

Neither the Buyer nor HoldCo are the subject of an Insolvency Event and there are no 
circumstances that justify the Buyer or HoldCo being the subject of an Insolvency Event. 
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2 Consideration Shares 

The Consideration Shares will be issued by HoldCo as fully paid shares and will, at 
Completion, be free and clear from any Encumbrances (other than any Encumbrance that 
arises as a result of the Structure A Shareholders Agreement). 

3 Shares in HoldCo  

(a) There is no restriction on the ability of HoldCo to issue the Consideration 
Shares. 

(b) Holdco is not obliged to issue or allot any shares or other securities, and 
HoldCo has not granted any person the right to call for the issue or allotment of 
any shares or other securities, other than as contemplated under: 

(1) this agreement or a Transaction Agreement; 

(2) the terms of a management equity or other incentive plan to be 
adopted in respect of HoldCo; and  

(3) the constitution of the Company. 

(c) The Seller will acquire at Completion: 

(1) the legal (unless a HoldCo requires that custodian hold the 
Consideration Shares as bare trustee for the Seller pursuant to clause 
4.8) and beneficial ownership of the Consideration Shares free and 
clear of all Encumbrances (other than any Encumbrance that arises 
as a result of the Structure A Shareholders Agreement); and 

(2) fully paid ordinary shares that have no money owing in respect of 
them. 
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Share sale agreement 

Date ► 

Between the parties 
 
 

Buyer Village Roadshow Corporation Pty Ltd 

ACN 004 318 610 of Level 18, 530 Collins Street Melbourne VIC 
3000 

(Buyer) 

Seller GW Burke Investments Pty Ltd 

ACN 602 447 058 of Level 18, 530 Collins Street, Melbourne VIC 
3000 

(Seller) 

HoldCo VRG Holdco Limited 

ACN 642 854 313 of Level 26, 101 Collins Street Melbourne VIC 
3000 

(HoldCo) 
 

Recitals 1 The Seller owns the Sale Shares. 

2 The Seller has agreed to sell and the Buyer has agreed to buy the 
Sale Shares on the terms and conditions of this agreement. 

The parties agree as follows: 

 

6 August 2020



1 Definitions, interpretation and agreement components

1.1 Definitions

The meanings of the terms used in this agreement are set out below.

Term Meaning

ASIC the Australian Securities and Investments Commission.

BGH BGH Capital Pty Ltd ACN 617 836 982 in its capacity as manager to each of the 
constituent entities of the BGH Capital Fund I.

BidCo VRG Bidco Pty Limited ACN 642 862 422.

Business Day a day on which banks are open for business in Melbourne, Victoria (not being a
Saturday, Sunday or public holiday).

Buyer and HoldCo
Warranties

the representations and warranties in Schedule 2.

Cash Consideration the Shares Receiving Cash multiplied by the Structure A Cash Consideration.

Company Village Roadshow Limited ACN 010 672 054.

Completion completion of the sale and purchase of the Sale Shares under clause 6.

Completion Date the date on which Completion occurs.

Conditions the conditions in clause 2.1, each a Condition.

Consideration Shares the number of ordinary shares in HoldCo equal to the number of Shares 
Receiving Scrip.

Corporations Act the Corporations Act 2001 (Cth).

Duty any stamp, transaction or registration duty or similar charge levied, imposed, 
assessed or collected under any legislation or by any Government Agency and 
includes any interest, fine, penalty, charge, fee or other amount imposed in 
respect of the above.
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Term Meaning 

Effective has the meaning given in the Implementation Agreement. 

Encumbrance an interest or power: 

1 reserved in or over an interest in any asset including any retention of title; or 

2 created or otherwise arising in or over any interest in any asset under a bill 
of sale, mortgage, charge, lien, pledge, trust or power, 

3 by way of security for the payment of a debt, any other monetary obligation 
or the performance of any other obligation, and includes, but is not limited to: 

– any agreement to grant or create any of the above; and 

– a security interest within the meaning of section 12(1) of the PPSA. 

Government Agency any government or governmental, administrative, monetary, fiscal or judicial 
body, department, commission, authority, tribunal, agency or entity in any part of 
the world. 

GST goods and services tax or similar value added tax levied or imposed in Australia 
under the GST Law or otherwise on a supply. 

GST Act the A New Tax System (Goods and Services Tax) Act 1999 (Cth). 

GST Law has the same meaning as in the GST Act. 

Immediately Available 
Funds 

cleared funds transferred by bank cheque, telegraphic or other electronic means 
of transfer, into a bank account nominated by the recipient of the relevant funds.  

Implementation 
Agreement 

the implementation agreement between HoldCo, BidCo, the Buyer and the 
Company executed on or about the date of this agreement. 

Implementation Date has the meaning given in the Implementation Agreement. 

Insolvency Event  in relation to an entity: 

1 the entity is unable to pay its debts as and when they fall due or has stopped 
or suspended, or threatened to stop or suspend, payment of all or a class of 
its debts; 

2 an order is made or an effective resolution is passed for the winding up or 
dissolution without winding up (otherwise than for the purposes of 
reconstruction or amalgamation) of the entity; 

3 a receiver, receiver and manager, judicial manager, liquidator, administrator 
or like official is appointed over the whole or a substantial part of the 
undertaking or property of the entity; 
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Term Meaning 

4 the holder of an Encumbrance takes possession of the whole or substantial 
part of the undertaking or property of the entity; 

5 the entity proposes or takes any steps to implement a scheme or 
arrangement or other compromise with its creditors or any class of them; or 

6 the entity is declared or taken under applicable law to be insolvent or the 
entity’s board of directors resolve that it is, or is likely to become insolvent; 
and 

7 in relation to a natural person, the person: 

– dies; 

– is made bankrupt, declared bankrupt or files a petition for relief under 
bankruptcy laws; 

– is not, or ceases to be sui juris; or 

– is, or is declared to be incompetent or unable to conduct his or her 
affairs. 

Joint Bidding Agreement the joint bidding agreement between the BGH, HoldCo, BidCo, Positive 
Investments Pty. Ltd, Village Roadshow Corporation Pty Ltd and others dated 
on or around the date of this agreement. 

Loss losses, liabilities, damages, costs, debts, money owed, charges and expenses 
and includes taxes and Duties. 

Positive Completion “Completion”, as that term is defined in the Positive Sale Agreement. 

Positive Sale Agreement the share sale agreement dated on or about the date of this agreement between 
BidCo, HoldCo and shareholders of Positive Investments Pty. Ltd. 

PPSA the Personal Property Securities Act 2009 (Cth). 

Purchase Price 1 the Cash Consideration; and 

2 the Consideration Shares. 

Related Bodies 
Corporate 

has the meaning given in section 9 of the Corporations Act. 

Sale Shares 3,624,212 ordinary shares in the Company. 

Seller Trustee a Seller that is a trustee of a trust (if any) as clearly indicated in the details of the 
Seller and execution section of this agreement. 
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Term Meaning 

Shares Receiving Cash 151,009 ordinary shares. 

Shares Receiving Scrip 3,473,203 ordinary shares. 

Structure A Cash 
Consideration 

has the meaning given in the Implementation Agreement, and for the avoidance 
of doubt means the cash amount finally payable under the Structure A Scheme 
for each Structure A Scheme Share (as defined in the Implementation 
Agreement). 

Structure A Scheme has the meaning given in the Implementation Agreement.. 

Structure A Scheme 
Meeting 

has the meaning given in the Implementation Agreement.. 

Structure A 
Shareholders Agreement 

has the meaning given in the Implementation Agreement. 

Tax Invoice includes any document or record treated by the Commissioner of Taxation as a 
tax invoice or as a document entitling a recipient to an input tax credit. 

Transaction the transaction contemplated by this agreement and the Transaction 
Agreements. 

Transaction Agreement 1 this agreement;  

2 the Subscription Agreement entered into between HoldCo, BidCo, Positive 
Investments Pty. Ltd and the Buyer, among other parties, on or about the 
date of the Implementation Agreement; 

3 the Positive Sale Agreement;  

4 the Joint Bidding Agreement; 

5 the Implementation Agreement entered into between HoldCo, BidCo, the 
Buyer and the Company dated on or around the date of this agreement; and 

6 the Structure A Shareholders Agreement. 

Warranties the representations and warranties in Schedule 1. 
 

1.2 Interpretation 

In this agreement: 

(a) Headings and bold type are for convenience only and do not affect the 
interpretation of this agreement. 

(b) The singular includes the plural and the plural includes the singular. 
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(c) Words of any gender include all genders. 

(d) Other parts of speech and grammatical forms of a word or phrase defined in this 
agreement have a corresponding meaning. 

(e) An expression importing a person includes any company, partnership, joint 
venture, association, corporation or other body corporate and any Government 
Agency as well as an individual. 

(f) A reference to a clause, party, schedule, attachment or exhibit is a reference to 
a clause of, and a party, schedule, attachment or exhibit to, this agreement. 

(g) A reference to any legislation includes all delegated legislation made under it 
and amendments, consolidations, replacements or re-enactments of any of 
them. 

(h) A reference to a document includes all amendments or supplements to, or 
replacements or novations of, that document. 

(i) A reference to a party to a document includes that party’s successors and 
permitted assignees. 

(j) A reference to an agreement other than this agreement includes a deed and 
any legally enforceable undertaking, agreement, arrangement or understanding, 
whether or not in writing. 

(k) A reference to liquidation or insolvency includes appointment of an 
administrator, compromise, arrangement, merger, amalgamation, 
reconstruction, winding-up, dissolution, deregistration, assignment for the 
benefit of creditors, scheme, composition or arrangement with creditors, 
insolvency, bankruptcy, or any similar procedure or, where applicable, changes 
in the constitution of any partnership or person, or death. 

(l) No provision of this agreement will be construed adversely to a party because 
that party was responsible for the preparation of this agreement or that 
provision. 

(m) A reference to a body, other than a party to this agreement (including an 
institute, association or authority), whether statutory or not: 

(1) that ceases to exist; or 

(2) whose powers or functions are transferred to another body, 

is a reference to the body that replaces it or that substantially succeeds to its 
powers or functions.  

(n) If a period of time is specified and dates from a given day or the day of an act or 
event, it is to be calculated exclusive of that day. 

(o) A reference to a day is to be interpreted as the period of time commencing at 
midnight and ending 24 hours later. 

(p) If an act prescribed under this agreement to be done by a party on or by a given 
day is done after 5.00pm on that day, it is taken to be done on the next day. 

(q) A reference to time is a reference to Melbourne time. 

(r) A reference to any thing (including, any amount) is a reference to the whole and 
each part of it and a reference to a group of persons is a reference to any one 
or more of them. 

(s) A document in the ‘agreed form’ means a document in the form approved by the 
Buyer and the Seller and initialled by a representative of each of them for the 
purposes of identification. 
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(t) A reference to $ is to Australian currency unless denominated otherwise. 

1.3 Inclusive expressions 

Specifying anything in this agreement after the words ‘including’, ‘includes’ or ‘for 
example’ or similar expressions does not limit what else is included unless there is 
express wording to the contrary. 

1.4 Agreement components 

This agreement includes any schedule. 

2 Conditions for Completion 

2.1 Conditions precedent 

Clauses 4 and 6 do not become binding on the parties and are of no force or effect 
unless and until the following Condition has been satisfied or waived in accordance with 
clause 2.3: 

(a) Structure A Scheme becomes Effective: the Structure A Scheme becoming 
Effective. 

2.2 Notice 

Each party must promptly notify the others in writing if it becomes aware that the 
Condition has been satisfied or has become incapable of being satisfied. 

2.3 Waiver of Condition 

The Condition in clause 2.1(a) is for the benefit of both the Seller and the Buyer and may 
only be waived by written agreement between the Seller and the Buyer. 

2.4 No binding agreement for transfer 

For the avoidance of doubt, nothing in this agreement will cause a binding agreement for 
the transfer of shares or the sale of assets to arise unless and until the Condition has 
been satisfied or waived in accordance with clause 2.3 and no person will obtain rights in 
relation to shares as a result of this agreement unless and until the Condition has been 
satisfied. 

3 Termination 

3.1 Immediate termination 

This agreement is deemed to be terminated immediately if the Joint Bidding Agreement, 
Positive Share Sale Agreement or the Implementation Agreement is terminated prior to 
Completion.  
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3.2 Effect of termination 

If this agreement is terminated under this clause 3, then:  

(a) each party is released from its obligations to further perform its obligations 
under this agreement, except those expressed to survive termination; 

(b) each party retains the rights it has against the others in respect of any breach of 
this agreement occurring before termination;  

(c) the rights and obligations of each party under each of the following clauses and 
schedules will continue independently from the other obligations of the parties 
and survive termination of this agreement: 

(1) clause 1 (Definitions and Interpretation);  

(2) clause 3 (Termination);  

(3) clause 9 (Confidentiality and announcements); 

(4) clause 10 (Duties, costs and expenses); 

(5) clause 11 (GST); and 

(6) clause 13 (General). 

4 Sale and purchase 

4.1 Sale Shares 

On the day for Completion determined under clause 6.1, the Seller must sell, and the 
Buyer must buy, the Sale Shares for the Purchase Price free and clear of all 
Encumbrances, subject to, and in accordance with, this agreement.  

4.2 Associated Rights 

At Completion, the Seller must sell the Sale Shares to the Buyer together with all rights:  

(a) attached to them as at the date of this agreement; and 

(b) that accrue between the date of this agreement and Completion. 

4.3 Title and risk 

Title to and risk in the Sale Shares remains solely with the Seller until Completion, and 
passes to the Buyer on Completion. 

4.4 Application for Consideration Shares 

Subject to Completion occurring, the execution of this agreement by the Seller constitutes 
an irrevocable: 

(a) application for the Consideration Shares; and 

(b) consent to be bound by HoldCo’s constitution and Structure A Shareholders 
Agreement (as applicable). 
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4.5 Rights and ranking 

All Consideration Shares issued to the Seller (or a custodian pursuant to clause 4.8) will: 

(a) be issued as fully paid; and 

(b) be free of Encumbrances; and 

(c) to the extent they are described to be the same class of security, rank pari 
passu. 

4.6 Purchase Price 

(a) The consideration for the sale of the Sale Shares is the payment and issue of 
the Purchase Price.  

(b) The Purchase Price will be paid and issued as follows: 

(1) the Cash Consideration, payable by the Buyer to the Seller on 
Completion in accordance with clause 6.4(b); and 

(2) HoldCo issuing the Consideration Shares to the Seller on Completion 
in accordance with clause 6.5(b)(1).   

4.7 Payment of the Cash Consideration and issue of Consideration 
Shares 

(a) On Completion:  

(1) the Buyer must pay the Cash Consideration to, or as directed by, the 
Seller in Immediately Available Funds without counter-claim, set-off, 
deduction or withholding (except where that set-off, deduction or 
withholding is required by law); and 

(2) HoldCo must issue the Consideration Shares to the Seller (or a 
custodian pursuant to clause 4.8), in accordance with clause 4.5.   

(b) The payment by the Buyer of the Cash Consideration to any person directed by 
the Seller shall constitute full and final settlement of the Buyer’s obligation to 
pay the Cash Consideration to the Seller. 

(c) The Seller must give written notice to the Buyer 3 Business Days prior to 
Completion of the Australian bank account into which the Cash Consideration is 
to be paid by the Buyer pursuant to, and such written notice will be the final 
direction for the purposes of, clause 4.7(a)(1).  

4.8 Custodian 

HoldCo may require, by issuing a written notice to the Seller no later than 2 Business 
Days prior to Completion, that all Consideration Shares that form all or part of the 
Purchase Price be issued to a custodian to hold the Consideration Shares as bare trustee 
for the Seller in accordance with the Structure A Shareholders Agreement and the terms 
of a bare trust deed and/or custodian or nominee deed that applies in respect of other 
shareholders in HoldCo.  
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5 Obligations prior to Completion 

5.1 No dealings  

Except as otherwise expressly consented to in writing by the Buyer or as contemplated 
by this agreement, the Seller must not transfer, create an Encumbrance or other deal with 
any of the Sale Shares or any legal or beneficial interest in any of the Sale Shares.  

6 Completion 

6.1 Time and Place 

Completion must take place at the office of Herbert Smith Freehills at Level 42, 101 
Collins Street, Melbourne VIC 3000 at a time and date as the Seller and Buyer agree, 
provided that in all circumstances Completion is subject to, and must only occur (unless 
otherwise agreed in writing by the Seller and Buyer) at the same time as, Positive 
Completion. 

6.2 Completion  

(a) On or before Completion, each party must carry out the Completion steps in 
accordance with this clause 5. 

(b) Completion is taken to have occurred when each party has performed all its 
obligations under this clause 5. 

6.3 Seller’s obligations at Completion 

At Completion, the Seller must: 

(a) give to the Buyer the holding statements for the Sale Shares and any other 
documents necessary to establish the Buyer’s title to the Sale Shares and that 
may be required by the Company for registration of the transfer of the Sale 
Shares to the Buyer;  

(b) give the Buyer a duly completed instrument of transfer in registrable form to 
transfer the Sale Shares to the Buyer, executed by the Seller as the legal and 
beneficial owner of the Sale Shares; 

(c) give the Buyer an accession deed (or other document) reasonably requested by 
the Buyer pursuant to which the Seller agrees to be bound by the terms of 
Structure A Shareholders Agreement; and 

(d) do and perform all further acts and execute and deliver to the Buyer all further 
documents as are necessary to pass legal and beneficial ownership in the Sale 
Shares, free of any Encumbrance, to the Buyer on Completion.  

6.4 Buyer’s obligations at Completion 

At Completion, the Buyer must: 

(a) execute and deliver the duly completed instrument in registrable form to transfer 
the Sale Shares; and 
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(b) pay the Seller the Cash Consideration in Immediately Available funds without 
counterclaim or set-off in accordance with clause 4.6(b)(1). 

6.5 HoldCo’s obligations at Completion 

Subject to the performance by the Buyer and the Seller of their obligations under clauses 
6.3 and 6.4, HoldCo must:  

(a) prior to or at Completion, ensure that a duly convened meeting of the directors 
of HoldCo is held at which the directors of HoldCo resolve to, at Completion 
issue the Consideration Shares to the Seller; 

(b) at Completion: 

(1) issue the Consideration Shares to the Seller (or a custodian pursuant 
to clause 4.8) in accordance with clause 4.6(b)(2); 

(2) deliver to the Seller share certificates for the Consideration Shares 
and any other documents necessary to establish the Seller’s title to 
the Consideration Shares; and 

(3) update its register of members to reflect the issue of the Consideration 
Shares and provide evidence to the Seller. 

6.6 Completion simultaneous 

(a) Subject to clause 6.6(b), the actions to take place as contemplated by this 
clause 6 are interdependent and must take place, as nearly as possible, 
simultaneously. If one action does not take place, then without prejudice to any 
rights available to any party as a consequence:  

(1) there is no obligation on any party to undertake or perform any of the 
other actions; and  

(2) to the extent that such actions have already been undertaken, the 
parties must do everything reasonably required to reverse those 
actions; and 

(3) the Seller and the Buyer must each return to the other all documents 
delivered to it under clause 6.2(a) and must each repay to the other all 
payments received by it under clause 6.2(a), without prejudice to any 
other rights any party may have in respect of that failure.  

(b) The Buyer may, in its sole discretion, waive any or all of the actions that the 
Seller is required to perform under clause 6.3 and the Seller may, in its sole 
discretion, waive any or all of the actions that the Buyer is required to perform 
under clause 6.4. 

6.7 Post Completion filings 

As soon as practicable following Completion, the parties must procure that all necessary 
forms in respect of the transfer of the Sale Shares and the issue of the Consideration 
Shares, are lodged with the appropriate Governmental Agency. 
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7 Seller Warranties 

7.1 Warranties by the Seller 

The Seller warrants that each of the Warranties are true and accurate and not misleading 
on its terms in favour of the Buyer on the date of this agreement and will be deemed to be 
repeated immediately before Completion. 

7.2 Independent Warranties 

Each of the Warranties is to be construed independently of the others and is not limited 
by reference to any other Warranty. 

7.3 Reliance 

The Seller acknowledges that the Buyer has entered into this agreement and will 
complete this agreement in reliance on the Warranties. 

7.4 Indemnity for breach of Warranty 

(a) The Seller indemnifies the Buyer against, and must pay the Buyer an amount 
equal to any Loss suffered or incurred by the Buyer in connection with a breach 
of a Warranty, or arising from the facts, matters or circumstances that make a 
Warranty untrue. 

(b) For the avoidance of doubt, in respect of any breach of a Warranty, Loss 
includes an amount that would be necessary to put the Buyer (as applicable) in 
the same position as if the Warranty had been true. 

7.5 No Liability until Completion 

The Seller does not have any liability (whether by way of damages or otherwise) under 
the Warranties, or under clause 5.1, unless and until Completion has occurred. 

8 Buyer and HoldCo Warranties 

8.1 Buyer and HoldCo Warranties 

The Buyer and HoldCo warrant that each of the Buyer and HoldCo Warranties are true 
and accurate and not misleading on its terms in favour of the Seller on the date of this 
agreement and the Buyer and HoldCo Warranties will be deemed to be repeated 
immediately before Completion. 

8.2 Independent Warranties 

Each of the Buyer and HoldCo Warranties is to be construed independently of the others 
and is not limited by reference to any other Buyer and HoldCo Warranty. 
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8.3 Reliance 

The Buyer and HoldCo each acknowledge that the Seller has entered into this agreement 
and will complete this agreement in reliance on the Buyer and HoldCo Warranties. 

8.4 Indemnity for breach of Warranty  

(a) The Buyer and HoldCo indemnifies the Seller against, and must pay the Seller 
an amount equal to any Loss suffered or incurred by the Seller in connection 
with a breach of a Buyer and HoldCo Warranty, or arising from the facts, 
matters or circumstances that make a Buyer and HoldCo Warranty untrue. 

(b) For the avoidance of doubt, in respect of any breach of a Warranty, Loss 
includes an amount that would be necessary to put the Seller (as applicable) in 
the same position as if the Buyer and HoldCo Warranty had been true. 

8.5 No Liability until Completion 

Neither the Buyer nor HoldCo have any liability (whether by way of damages or 
otherwise) under the Buyer and HoldCo Warranties unless and until Completion has 
occurred. 

9 Confidentiality and announcements 

9.1 Agreed announcement 

The Seller may not make any other public announcement relating to this agreement or 
any Transaction Agreement (including the fact that the parties have executed this 
agreement) unless the Buyer and HoldCo have consented to the announcement, 
including the timing, form and content of that disclosure, or unless the announcement 
would be permitted under an exemption in clause 9.2(a)(1). 

9.2 Confidentiality 

(a) The Seller (recipient) must keep secret and confidential, and must not divulge 
or disclose any information relating to BGH, Buyer, HoldCo or any of their 
Affiliates (the latter as defined in the Implementation Agreement) (which is 
disclosed to the recipient, its representatives or advisers), this agreement or any 
Transaction Agreement or the terms of the Transaction other than to the extent 
that: 

(1) the information is in the public domain as at the date of this agreement 
(or subsequently becomes in the public domain other than by breach 
of any obligation of confidentiality binding on the recipient); 

(2) the disclosure is made by the recipient to its financiers or lawyers, 
accountants, investment bankers, consultants or other professional 
advisers to the extent necessary to enable the recipient to properly 
perform its obligations under this agreement or to conduct their 
business generally;  

(3) it is necessary to comply with any applicable law (except to the extent 
it can be excluded or limited by contract or by a confidentiality 
obligation), the rules of any securities exchange or requirement of any 
Governmental Agency; 
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(4) the disclosure is required for use in legal proceedings regarding this 
agreement or the Transaction; or 

(5) the party to whom the information relates has consented in writing 
before the disclosure. 

(b) The recipient must ensure that its directors, officers, employees, agents, 
representatives, advisers and Related Bodies Corporate comply in all respects 
with the recipient’s obligations under this clause 9.2. 

(c) Nothing in this agreement is to be construed as constituting the consent of a 
party, with respect to a Security Interest created by this agreement, to the 
disclosure of the terms of this agreement for the purpose of section 275(7) of 
the PPSA. No party who is the grantor of a Security Interest under this 
agreement will, after the date of this agreement, consent to the disclosure of the 
terms of this agreement to an interested person for the purpose of section 275 
of the PPSA. 

(d) To the extent not prohibited by the PPSA, each party that is the grantor of a 
Security Interest under this agreement waives its right to receive any notice 
otherwise required to be given by a secured party under section 157 
(verification statements) or any other provision of the PPSA. 

10 Duties, costs and expenses 

10.1 Duties 

The Buyer must pay all Duty in respect of the execution, delivery and performance of this 
agreement and any agreement or document entered into or signed under this agreement. 

10.2 Costs and expenses 

(a) Unless otherwise provided for in this agreement or in a Transaction Agreement, 
each party must pay its own costs and expenses in respect of the negotiation, 
preparation, execution, delivery and registration of this agreement and any 
other agreement or document entered into or signed under this agreement. 

(b) Any action to be taken by the Buyer or the Seller in performing its obligations 
under this agreement must be taken at its own cost and expense unless 
otherwise provided in this agreement or in a Transaction Agreement. 

11 GST 

11.1 Definitions 

Words used in this clause 11 that have a defined meaning in the GST Law have the 
same meaning as in the GST Law unless the context indicates otherwise. 

11.2 GST 

(a) Unless expressly included, the consideration for any supply under or in 
connection with this agreement does not include GST. 
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(b) Each party irrevocably submits to the non-exclusive jurisdiction of courts 
exercising jurisdiction in Victoria and courts of appeal from them in respect of 
any proceedings arising out of or in connection with this agreement. Each party 
irrevocably waives any objection to the venue of any legal process in these 
courts on the basis that the process has been brought in an inconvenient forum. 

13.2 Service of process 

Without preventing any other mode of service, any document in an action (including any 
writ of summons or other originating process or any third or other party notice) may be 
served on any party by being delivered to or left for that party at its address for service of 
notices under clause 12. 

13.3 Further action to be taken at each party’s own expense 

Subject to clause 9, each party must, at its own expense, do all things and execute all 
documents necessary to give full effect to this agreement and the transactions 
contemplated by it.  

13.4 Exercise of rights 

(a) Unless expressly required by the terms of this agreement, a party is not 
required to act reasonably in giving or withholding any consent or approval or 
exercising any other right, power, authority, discretion or remedy, under or in 
connection with this agreement. 

(b) A party may (without any requirement to act reasonably) impose conditions on 
the grant by it of any consent or approval, or any waiver of any right, power, 
authority, discretion or remedy, under or in connection with this agreement. Any 
conditions must be complied with by the party relying on the consent, approval 
or waiver. 

13.5 Waiver 

(a) No party to this agreement may rely on the words or conduct of any other party 
as a waiver of any right unless the waiver is in writing and signed by the party 
granting the waiver. 

(b) In this clause 13.5: 

(1) conduct includes delay in the exercise of a right; 

(2) right means any right arising under or in connection with this 
agreement and includes the right to rely on this clause; and 

(3) waiver includes an election between rights and remedies, and 
conduct which might otherwise give rise to an estoppel. 

13.6 Variation 

A variation of any term of this agreement must be in writing and signed by the parties. 

13.7 Assignment 

Rights arising out of or under this agreement are not assignable by a party without the 
prior written consent of the other party. 
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13.8 Counterparts 

(a) This agreement may be executed in any number of counterparts. 

(b) All counterparts, taken together, constitute one instrument. 

(c) A party may execute this agreement by signing any counterpart. 

13.9 Invalidity and enforceability 

(a) If any provision of this agreement is invalid under the law of any jurisdiction the 
provision is enforceable in that jurisdiction to the extent that it is not invalid, 
whether it is in severable terms or not. That does not invalidate the remaining 
provisions of this agreement nor affect the validity or enforceability of that 
provision in any other jurisdiction. 

(b) Clause 13.9(a) does not apply where enforcement of the provision of this 
agreement in accordance with clause 13.9(a) would materially affect the nature 
or effect of the parties’ obligations under this agreement. 

13.10 Entire Agreement 

This agreement states all the express terms of the agreement between the parties in 
respect of its subject matter. It supersedes all prior discussions, negotiations, 
understandings and agreements in respect of its subject matter. 

13.11 No merger 

The warranties, undertakings and indemnities in this agreement will not merge on 
Completion. 

13.12 No reliance 

No party has relied on any statement by any other party not expressly included in this 
agreement. 

13.13 Relationship of the parties 

(a) Nothing in this agreement gives a party authority to bind any other party in any 
way. 

(b) Nothing in this agreement imposes any fiduciary duties on a party in relation to 
any other party. 



 

 
 

  

 

    
 

Schedule 1 

Warranties 

1 Title  

At Completion: 

(a) the Seller is the legal and (except where the Seller expressly enters into this 
agreement as a Seller Trustee) beneficial owner of the Sale Shares;  

(b) the Sale Shares comprise all of the issued share capital of the Company of 
which the Seller is the registered holder;  

(c) the Sale Shares have been fully paid and no moneys are owing in respect of 
them; and 

(d) the Buyer will acquire the full legal and beneficial ownership of the Sale Shares 
free and clear of all Encumbrances, subject to registration of the Buyer in the 
register of shareholders. 

2 Power and Authority 

2.1 No legal impediment 

The execution, delivery and performance by the Seller of this agreement: 

(a) complies with its constitution or other constituent documents; and 

(b) does not constitute a breach of any law or obligation, or cause or result in a 
default under any agreement, or Encumbrance, by which it is bound and which 
would prevent it from entering into and performing its obligations under this 
agreement. 

2.2 Corporate Authorisations 

All necessary authorisations for the execution, delivery and performance by the Seller of 
this agreement in accordance with its terms have been obtained or will be obtained 
before Completion. 

2.3 Power and capacity 

The Seller has full power and capacity to enter into and perform its obligations under this 
agreement. 

2.4 Enforceability 

The Seller’s obligations under this agreement are enforceable against it in accordance 
with its terms. 
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2.5 Solvency of Seller 

The Seller is not the subject of an Insolvency Event and, so far as the Seller is aware, 
there are no circumstances that justify the Seller being the subject of an Insolvency 
Event. 

2.6 Incorporation 

The Seller, if it is a company, is validly incorporated, organised and subsisting in 
accordance with the laws of its place of incorporation. 

2.7 No trust 

The Seller, unless the Seller is a Seller Trustee, enters into and performs this agreement 
on its own account and not as trustee for or nominee of any other person. 

2.8 Seller Trustee 

The Seller, if it is a Seller Trustee, enters into this agreement as a trustee of the relevant 
trust and warrants in its own capacity and as trustee of the trust that:  

(a) in respect of the relevant trust: 

(1) no action has been taken or is now proposed to be taken to terminate 
or dissolve the relevant trust;  

(2) no circumstances exist that may prevent entry into this agreement or 
the performance of this agreement by the Seller Trustee; and 

(3) the relevant trust has been validly established, complies with 
applicable law and the Seller Trustee is in compliance with the terms 
of the relevant trust; and 

(b) in respect of the Seller Trustee: 

(1) it has full and valid power and authority under the terms of the 
relevant trust to enter into this agreement and to carry out the 
transactions contemplated by this agreement; 

(2) it has in full force and effect the authorisations necessary for it to enter 
into this agreement and perform its obligations under it and allow them 
to be enforced (including under the relevant trust deed and its 
constitution (if any)); 

(3) it enters into this agreement and the transactions contemplated by this 
agreement for the proper administration of the relevant trust and for 
the benefit of all the beneficiaries of the relevant trust; 

(4) it is the sole trustee of the relevant trust and no action has been taken 
or is now proposed to be taken to remove it as trustee of the relevant 
trust; 

(5) it has a right, including after any set off, to be fully indemnified out of 
assets of the relevant trust in respect of obligations incurred by it 
under this agreement and the assets of the trust are sufficient to 
satisfy that right of indemnity and all other obligations in respect of 
which the trustee has a right to be indemnified out of the assets of the 
trust;  

(6) it is not in breach of any of its obligations as trustee of a trust, whether 
under the trust deed or otherwise;  
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(7) is not subject to an Insolvency Event; and 

(8) it is not in default under the terms of the relevant trust. 
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Schedule 2 

Buyer and HoldCo Warranties 

1 The Buyer and HoldCo 

1.1 No legal impediment 

The execution, delivery and performance by the Buyer and HoldCo of this agreement: 

(a) complies with its constitution or other constituent documents; and 

(b) does not constitute a breach of any law or obligation, or cause or result in 
default under any agreement or Encumbrance, by which it is bound and which 
would prevent it from entering into and performing its obligations under this 
agreement. 

1.2 Corporate authorisations 

All necessary action to authorise the execution, delivery and performance of this 
agreement by the Buyer and HoldCo in accordance with its terms have been obtained or 
will be obtained before Completion. 

1.3 Power and capacity 

Each of the Buyer and HoldCo has full power and capacity to enter into and perform its 
obligations under this agreement. 

1.4 Incorporation 

Each of the Buyer and HoldCo is validly incorporated, organised and subsisting in 
accordance with the laws of its place of incorporation. 

1.5 Enforceability 

The Buyer’s and HoldCo’s obligations under this agreement are enforceable against each 
of them in accordance with its terms. 

1.6 No trust 

The Buyer and HoldCo enter into and perform this agreement on their own respective 
accounts and not as trustee for or nominee of any other person. 

1.7 Solvency 

Neither the Buyer nor HoldCo are the subject of an Insolvency Event and there are no 
circumstances that justify the Buyer or HoldCo being the subject of an Insolvency Event. 
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2 Consideration Shares 

The Consideration Shares will be issued by HoldCo as fully paid shares and will, at 
Completion, be free and clear from any Encumbrances (other than any Encumbrance that 
arises as a result of the Structure A Shareholders Agreement). 

3 Shares in HoldCo  

(a) There is no restriction on the ability of HoldCo to issue the Consideration 
Shares. 

(b) Holdco is not obliged to issue or allot any shares or other securities, and 
HoldCo has not granted any person the right to call for the issue or allotment of 
any shares or other securities, other than as contemplated under: 

(1) this agreement or a Transaction Agreement; 

(2) the terms of a management equity or other incentive plan to be 
adopted in respect of HoldCo; and  

(3) the constitution of the Company. 

(c) The Seller will acquire at Completion: 

(1) the legal (unless a HoldCo requires that custodian hold the 
Consideration Shares as bare trustee for the Seller pursuant to clause 
4.8) and beneficial ownership of the Consideration Shares free and 
clear of all Encumbrances (other than any Encumbrance that arises 
as a result of the Structure A Shareholders Agreement); and 

(2) fully paid ordinary shares that have no money owing in respect of 
them. 
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Share sale agreement

Date 

Between the parties

Buyer Village Roadshow Corporation Pty Ltd

ACN 004 318 610 of Level 18, 530 Collins Street Melbourne VIC 
3000

(Buyer)

Seller GWB Superannuation Pty Ltd

ACN 131 786 224 of Level 18, 530 Collins Street, Melbourne VIC 
3000

(Seller)

HoldCo VRG Holdco Limited

ACN 642 854 313 of Level 26, 101 Collins Street Melbourne VIC 
3000

(HoldCo)

Recitals 1 The Seller owns the Sale Shares.

2 The Seller has agreed to sell and the Buyer has agreed to buy the 
Sale Shares on the terms and conditions of this agreement.

The parties agree as follows:

6 August 2020



1 Definitions, interpretation and agreement components

1.1 Definitions

The meanings of the terms used in this agreement are set out below.

Term Meaning

ASIC the Australian Securities and Investments Commission.

BGH BGH Capital Pty Ltd ACN 617 836 982 in its capacity as manager to each of the 
constituent entities of the BGH Capital Fund I.

BidCo VRG Bidco Pty Limited ACN 642 862 422.

Business Day a day on which banks are open for business in Melbourne, Victoria (not being a
Saturday, Sunday or public holiday).

Buyer and HoldCo
Warranties

the representations and warranties in Schedule 2.

Cash Consideration the Shares Receiving Cash multiplied by the Structure A Cash Consideration.

Company Village Roadshow Limited ACN 010 672 054.

Completion completion of the sale and purchase of the Sale Shares under clause 6.

Completion Date the date on which Completion occurs.

Conditions the conditions in clause 2.1, each a Condition.

Consideration Shares the number of ordinary shares in HoldCo equal to the number of Shares 
Receiving Scrip.

Corporations Act the Corporations Act 2001 (Cth).

Duty any stamp, transaction or registration duty or similar charge levied, imposed, 
assessed or collected under any legislation or by any Government Agency and 
includes any interest, fine, penalty, charge, fee or other amount imposed in 
respect of the above.



1 Definitions, interpretation and agreement components

Term Meaning

Effective has the meaning given in the Implementation Agreement.

Encumbrance an interest or power:

1 reserved in or over an interest in any asset including any retention of title; or

2 created or otherwise arising in or over any interest in any asset under a bill 
of sale, mortgage, charge, lien, pledge, trust or power,

3 by way of security for the payment of a debt, any other monetary obligation 
or the performance of any other obligation, and includes, but is not limited to:

– any agreement to grant or create any of the above; and

– a security interest within the meaning of section 12(1) of the PPSA.

Government Agency any government or governmental, administrative, monetary, fiscal or judicial 
body, department, commission, authority, tribunal, agency or entity in any part of 
the world.

GST goods and services tax or similar value added tax levied or imposed in Australia 
under the GST Law or otherwise on a supply.

GST Act the A New Tax System (Goods and Services Tax) Act 1999 (Cth).

GST Law has the same meaning as in the GST Act.

Immediately Available 
Funds

cleared funds transferred by bank cheque, telegraphic or other electronic means 
of transfer, into a bank account nominated by the recipient of the relevant funds. 

Implementation 
Agreement

the implementation agreement between HoldCo, BidCo, the Buyer and the 
Company executed on or about the date of this agreement.

Implementation Date has the meaning given in the Implementation Agreement.

Insolvency Event in relation to an entity:

1 the entity is unable to pay its debts as and when they fall due or has stopped 
or suspended, or threatened to stop or suspend, payment of all or a class of 
its debts;

2 an order is made or an effective resolution is passed for the winding up or 
dissolution without winding up (otherwise than for the purposes of 
reconstruction or amalgamation) of the entity;

3 a receiver, receiver and manager, judicial manager, liquidator, administrator 
or like official is appointed over the whole or a substantial part of the 
undertaking or property of the entity;
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Term Meaning

4 the holder of an Encumbrance takes possession of the whole or substantial 
part of the undertaking or property of the entity;

5 the entity proposes or takes any steps to implement a scheme or 
arrangement or other compromise with its creditors or any class of them; or

6 the entity is declared or taken under applicable law to be insolvent or the 
entity’s board of directors resolve that it is, or is likely to become insolvent; 
and

7 in relation to a natural person, the person:

– dies;

– is made bankrupt, declared bankrupt or files a petition for relief under 
bankruptcy laws;

– is not, or ceases to be sui juris; or

– is, or is declared to be incompetent or unable to conduct his or her 
affairs.

Joint Bidding Agreement the joint bidding agreement between the BGH, HoldCo, BidCo, Positive 
Investments Pty. Ltd, Village Roadshow Corporation Pty Ltd and others dated 
on or about the date of this agreement.

Loss losses, liabilities, damages, costs, debts, money owed, charges and expenses 
and includes taxes and Duties.

Positive Completion “Completion”, as that term is defined in the Positive Sale Agreement.

Positive Sale Agreement the share sale agreement dated on or about the date of this agreement between 
BidCo, HoldCo and shareholders of Positive Investments Pty. Ltd.

PPSA the Personal Property Securities Act 2009 (Cth).

Purchase Price 1 the Cash Consideration; and

2 the Consideration Shares.

Related Bodies 
Corporate

has the meaning given in section 9 of the Corporations Act.

Sale Shares 302,017 ordinary shares in the Company.

Seller Trustee a Seller that is a trustee of a trust (if any) as clearly indicated in the details of the 
Seller and execution section of this agreement.
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Term Meaning

Shares Receiving Cash 302,107 ordinary shares

Shares Receiving Scrip Nil

Structure A Cash 
Consideration

has the meaning given in the Implementation Agreement, and for the avoidance 
of doubt means the cash amount finally payable under the Structure A Scheme 
for each Structure A Scheme Share (as defined in the Implementation 
Agreement).

Structure A Scheme has the meaning given in the Implementation Agreement..

Structure A Scheme 
Meeting

has the meaning given in the Implementation Agreement..

Structure A 
Shareholders Agreement

has the meaning given in the Implementation Agreement.

Tax Invoice includes any document or record treated by the Commissioner of Taxation as a 
tax invoice or as a document entitling a recipient to an input tax credit.

Transaction the transaction contemplated by this agreement and the Transaction 
Agreements.

Transaction Agreement 1 this agreement; 

2 the Subscription Agreement entered into between HoldCo, BidCo, Positive 
Investments Pty. Ltd and the Buyer, among other parties, on or about the 
date of the Implementation Agreement;

3 the Positive Sale Agreement; 

4 the Joint Bidding Agreement;

5 the Implementation Agreement entered into between HoldCo, BidCo, the 
Buyer and the Company dated on or about the date of this agreement; and

6 the Structure A Shareholders Agreement.

Warranties the representations and warranties in Schedule 1.

1.2 Interpretation

In this agreement:

(a) Headings and bold type are for convenience only and do not affect the 
interpretation of this agreement.

(b) The singular includes the plural and the plural includes the singular.
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(c) Words of any gender include all genders.

(d) Other parts of speech and grammatical forms of a word or phrase defined in this 
agreement have a corresponding meaning.

(e) An expression importing a person includes any company, partnership, joint 
venture, association, corporation or other body corporate and any Government 
Agency as well as an individual.

(f) A reference to a clause, party, schedule, attachment or exhibit is a reference to
a clause of, and a party, schedule, attachment or exhibit to, this agreement.

(g) A reference to any legislation includes all delegated legislation made under it 
and amendments, consolidations, replacements or re-enactments of any of 
them.

(h) A reference to a document includes all amendments or supplements to, or 
replacements or novations of, that document.

(i) A reference to a party to a document includes that party’s successors and 
permitted assignees.

(j) A reference to an agreement other than this agreement includes a deed and 
any legally enforceable undertaking, agreement, arrangement or understanding, 
whether or not in writing.

(k) A reference to liquidation or insolvency includes appointment of an 
administrator, compromise, arrangement, merger, amalgamation, 
reconstruction, winding-up, dissolution, deregistration, assignment for the 
benefit of creditors, scheme, composition or arrangement with creditors, 
insolvency, bankruptcy, or any similar procedure or, where applicable, changes 
in the constitution of any partnership or person, or death.

(l) No provision of this agreement will be construed adversely to a party because 
that party was responsible for the preparation of this agreement or that 
provision.

(m) A reference to a body, other than a party to this agreement (including an
institute, association or authority), whether statutory or not:

(1) that ceases to exist; or

(2) whose powers or functions are transferred to another body,

is a reference to the body that replaces it or that substantially succeeds to its 
powers or functions. 

(n) If a period of time is specified and dates from a given day or the day of an act or 
event, it is to be calculated exclusive of that day.

(o) A reference to a day is to be interpreted as the period of time commencing at 
midnight and ending 24 hours later.

(p) If an act prescribed under this agreement to be done by a party on or by a given 
day is done after 5.00pm on that day, it is taken to be done on the next day.

(q) A reference to time is a reference to Melbourne time.

(r) A reference to any thing (including, any amount) is a reference to the whole and 
each part of it and a reference to a group of persons is a reference to any one 
or more of them.

(s) A document in the ‘agreed form’ means a document in the form approved by the 
Buyer and the Seller and initialled by a representative of each of them for the 
purposes of identification.
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(t) A reference to $ is to Australian currency unless denominated otherwise.

1.3 Inclusive expressions

Specifying anything in this agreement after the words ‘including’, ‘includes’ or ‘for 
example’ or similar expressions does not limit what else is included unless there is 
express wording to the contrary.

1.4 Agreement components

This agreement includes any schedule.

2 Conditions for Completion

2.1 Conditions precedent

Clauses 4 and 6 do not become binding on the parties and are of no force or effect 
unless and until the following Condition has been satisfied or waived in accordance with 
clause 2.3:

(a) Structure A Scheme becomes Effective: the Structure A Scheme becoming
Effective.

2.2 Notice

Each party must promptly notify the others in writing if it becomes aware that the
Condition has been satisfied or has become incapable of being satisfied.

2.3 Waiver of Condition

The Condition in clause 2.1(a) is for the benefit of both the Seller and the Buyer and may 
only be waived by written agreement between the Seller and the Buyer.

2.4 No binding agreement for transfer

For the avoidance of doubt, nothing in this agreement will cause a binding agreement for 
the transfer of shares or the sale of assets to arise unless and until the Condition has
been satisfied or waived in accordance with clause 2.3 and no person will obtain rights in 
relation to shares as a result of this agreement unless and until the Condition has been 
satisfied.

3 Termination

3.1 Immediate termination

This agreement is deemed to be terminated immediately if the Joint Bidding Agreement,
Positive Share Sale Agreement or the Implementation Agreement is terminated prior to 
Completion.
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3.2 Effect of termination

If this agreement is terminated under this clause 3, then: 

(a) each party is released from its obligations to further perform its obligations 
under this agreement, except those expressed to survive termination;

(b) each party retains the rights it has against the others in respect of any breach of 
this agreement occurring before termination; 

(c) the rights and obligations of each party under each of the following clauses and 
schedules will continue independently from the other obligations of the parties 
and survive termination of this agreement:

(1) clause 1 (Definitions and Interpretation); 

(2) clause 3 (Termination); 

(3) clause 9 (Confidentiality and announcements);

(4) clause 10 (Duties, costs and expenses);

(5) clause 11 (GST); and

(6) clause 13 (General).

4 Sale and purchase

4.1 Sale Shares

On the day for Completion determined under clause 6.1, the Seller must sell, and the 
Buyer must buy, the Sale Shares for the Purchase Price free and clear of all 
Encumbrances, subject to, and in accordance with, this agreement.

4.2 Associated Rights

At Completion, the Seller must sell the Sale Shares to the Buyer together with all rights:

(a) attached to them as at the date of this agreement; and

(b) that accrue between the date of this agreement and Completion.

4.3 Title and risk

Title to and risk in the Sale Shares remains solely with the Seller until Completion, and 
passes to the Buyer on Completion.

4.4 Application for Consideration Shares

Subject to Completion occurring, the execution of this agreement by the Seller constitutes 
an irrevocable:

(a) application for the Consideration Shares; and

(b) consent to be bound by HoldCo’s constitution and Structure A Shareholders 
Agreement (as applicable).
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4.5 Rights and ranking

All Consideration Shares issued to the Seller (or a custodian pursuant to clause 4.8) will:

(a) be issued as fully paid; and

(b) be free of Encumbrances; and

(c) to the extent they are described to be the same class of security, rank pari 
passu.

4.6 Purchase Price

(a) The consideration for the sale of the Sale Shares is the payment and issue of 
the Purchase Price. 

(b) The Purchase Price will be paid and issued as follows:

(1) the Cash Consideration, payable by the Buyer to the Seller on 
Completion in accordance with clause 6.4(b); and

(2) HoldCo issuing the Consideration Shares to the Seller on Completion
in accordance with clause 6.5(b)(1).

4.7 Payment of the Cash Consideration and issue of Consideration 
Shares

(a) On Completion: 

(1) the Buyer must pay the Cash Consideration to, or as directed by, the 
Seller in Immediately Available Funds without counter-claim, set-off,
deduction or withholding (except where that set-off, deduction or 
withholding is required by law); and

(2) HoldCo must issue the Consideration Shares to the Seller (or a 
custodian pursuant to clause 4.8), in accordance with clause 4.5.

(b) The payment by the Buyer of the Cash Consideration to any person directed by 
the Seller shall constitute full and final settlement of the Buyer’s obligation to 
pay the Cash Consideration to the Seller.

(c) The Seller must give written notice to the Buyer 3 Business Days prior to 
Completion of the Australian bank account into which the Cash Consideration is 
to be paid by the Buyer pursuant to, and such written notice will be the final 
direction for the purposes of, clause 4.7(a)(1).

4.8 Custodian

HoldCo may require, by issuing a written notice to the Seller no later than 2 Business 
Days prior to Completion, that all Consideration Shares that form all or part of the 
Purchase Price be issued to a custodian to hold the Consideration Shares as bare trustee 
for the Seller in accordance with the Structure A Shareholders Agreement and the terms 
of a bare trust deed and/or custodian or nominee deed that applies in respect of other 
shareholders in HoldCo. 
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5 Obligations prior to Completion

5.1 No dealings 

Except as otherwise expressly consented to in writing by the Buyer or as contemplated 
by this agreement, the Seller must not transfer, create an Encumbrance or other deal with 
any of the Sale Shares or any legal or beneficial interest in any of the Sale Shares. 

6 Completion

6.1 Time and Place

Completion must take place at the office of Herbert Smith Freehills at Level 42, 101 
Collins Street, Melbourne VIC 3000 at a time and date as the Seller and Buyer agree, 
provided that in all circumstances Completion is subject to, and must only occur (unless 
otherwise agreed in writing by the Seller and Buyer) at the same time as, Positive 
Completion.

6.2 Completion 

(a) On or before Completion, each party must carry out the Completion steps in 
accordance with this clause 5.

(b) Completion is taken to have occurred when each party has performed all its 
obligations under this clause 5.

6.3 Seller’s obligations at Completion

At Completion, the Seller must:

(a) give to the Buyer the holding statements for the Sale Shares and any other 
documents necessary to establish the Buyer’s title to the Sale Shares and that 
may be required by the Company for registration of the transfer of the Sale 
Shares to the Buyer; 

(b) give the Buyer a duly completed instrument of transfer in registrable form to 
transfer the Sale Shares to the Buyer, executed by the Seller as the legal and 
beneficial owner of the Sale Shares;

(c) give the Buyer an accession deed (or other document) reasonably requested by 
the Buyer pursuant to which the Seller agrees to be bound by the terms of 
Structure A Shareholders Agreement; and

(d) do and perform all further acts and execute and deliver to the Buyer all further 
documents as are necessary to pass legal and beneficial ownership in the Sale 
Shares, free of any Encumbrance, to the Buyer on Completion. 

6.4 Buyer’s obligations at Completion

At Completion, the Buyer must:

(a) execute and deliver the duly completed instrument in registrable form to transfer 
the Sale Shares; and
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(b) pay the Seller the Cash Consideration in Immediately Available funds without 
counterclaim or set-off in accordance with clause 4.6(b)(1).

6.5 HoldCo’s obligations at Completion

Subject to the performance by the Buyer and the Seller of their obligations under clauses 
6.3 and 6.4, HoldCo must: 

(a) prior to or at Completion, ensure that a duly convened meeting of the directors 
of HoldCo is held at which the directors of HoldCo resolve to, at Completion 
issue the Consideration Shares to the Seller;

(b) at Completion:

(1) issue the Consideration Shares to the Seller (or a custodian pursuant 
to clause 4.8) in accordance with clause 4.6(b)(2);

(2) deliver to the Seller share certificates for the Consideration Shares 
and any other documents necessary to establish the Seller’s title to 
the Consideration Shares; and

(3) update its register of members to reflect the issue of the Consideration 
Shares and provide evidence to the Seller.

6.6 Completion simultaneous

(a) Subject to clause 6.6(b), the actions to take place as contemplated by this 
clause 6 are interdependent and must take place, as nearly as possible, 
simultaneously. If one action does not take place, then without prejudice to any 
rights available to any party as a consequence: 

(1) there is no obligation on any party to undertake or perform any of the 
other actions; and 

(2) to the extent that such actions have already been undertaken, the 
parties must do everything reasonably required to reverse those 
actions; and

(3) the Seller and the Buyer must each return to the other all documents 
delivered to it under clause 6.2(a) and must each repay to the other all 
payments received by it under clause 6.2(a), without prejudice to any 
other rights any party may have in respect of that failure. 

(b) The Buyer may, in its sole discretion, waive any or all of the actions that the 
Seller is required to perform under clause 6.3 and the Seller may, in its sole 
discretion, waive any or all of the actions that the Buyer is required to perform 
under clause 6.4.

6.7 Post Completion filings

As soon as practicable following Completion, the parties must procure that all necessary 
forms in respect of the transfer of the Sale Shares and the issue of the Consideration 
Shares, are lodged with the appropriate Governmental Agency.
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7 Seller Warranties

7.1 Warranties by the Seller

The Seller warrants that each of the Warranties are true and accurate and not misleading 
on its terms in favour of the Buyer on the date of this agreement and will be deemed to be 
repeated immediately before Completion.

7.2 Independent Warranties

Each of the Warranties is to be construed independently of the others and is not limited 
by reference to any other Warranty.

7.3 Reliance

The Seller acknowledges that the Buyer has entered into this agreement and will 
complete this agreement in reliance on the Warranties.

7.4 Indemnity for breach of Warranty

(a) The Seller indemnifies the Buyer against, and must pay the Buyer an amount 
equal to any Loss suffered or incurred by the Buyer in connection with a breach 
of a Warranty, or arising from the facts, matters or circumstances that make a 
Warranty untrue.

(b) For the avoidance of doubt, in respect of any breach of a Warranty, Loss 
includes an amount that would be necessary to put the Buyer (as applicable) in 
the same position as if the Warranty had been true.

7.5 No Liability until Completion

The Seller does not have any liability (whether by way of damages or otherwise) under 
the Warranties, or under clause 5.1, unless and until Completion has occurred.

8 Buyer and HoldCo Warranties

8.1 Buyer and HoldCo Warranties

The Buyer and HoldCo warrant that each of the Buyer and HoldCo Warranties are true 
and accurate and not misleading on its terms in favour of the Seller on the date of this 
agreement and the Buyer and HoldCo Warranties will be deemed to be repeated 
immediately before Completion.

8.2 Independent Warranties

Each of the Buyer and HoldCo Warranties is to be construed independently of the others 
and is not limited by reference to any other Buyer and HoldCo Warranty.
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8.3 Reliance

The Buyer and HoldCo each acknowledge that the Seller has entered into this agreement 
and will complete this agreement in reliance on the Buyer and HoldCo Warranties.

8.4 Indemnity for breach of Warranty

(a) The Buyer and HoldCo indemnifies the Seller against, and must pay the Seller
an amount equal to any Loss suffered or incurred by the Seller in connection 
with a breach of a Buyer and HoldCo Warranty, or arising from the facts, 
matters or circumstances that make a Buyer and HoldCo Warranty untrue.

(b) For the avoidance of doubt, in respect of any breach of a Warranty, Loss 
includes an amount that would be necessary to put the Seller (as applicable) in 
the same position as if the Buyer and HoldCo Warranty had been true.

8.5 No Liability until Completion

Neither the Buyer nor HoldCo have any liability (whether by way of damages or 
otherwise) under the Buyer and HoldCo Warranties unless and until Completion has 
occurred.

9 Confidentiality and announcements

9.1 Agreed announcement

The Seller may not make any other public announcement relating to this agreement or 
any Transaction Agreement (including the fact that the parties have executed this 
agreement) unless the Buyer and HoldCo have consented to the announcement, 
including the timing, form and content of that disclosure, or unless the announcement 
would be permitted under an exemption in clause 9.2(a)(1).

9.2 Confidentiality

(a) The Seller (recipient) must keep secret and confidential, and must not divulge 
or disclose any information relating to BGH, Buyer, HoldCo or any of their 
Affiliates (the latter as defined in the Implementation Agreement) (which is 
disclosed to the recipient, its representatives or advisers), this agreement or any 
Transaction Agreement or the terms of the Transaction other than to the extent 
that:

(1) the information is in the public domain as at the date of this agreement
(or subsequently becomes in the public domain other than by breach 
of any obligation of confidentiality binding on the recipient);

(2) the disclosure is made by the recipient to its financiers or lawyers, 
accountants, investment bankers, consultants or other professional 
advisers to the extent necessary to enable the recipient to properly 
perform its obligations under this agreement or to conduct their 
business generally;

(3) it is necessary to comply with any applicable law (except to the extent 
it can be excluded or limited by contract or by a confidentiality 
obligation), the rules of any securities exchange or requirement of any 
Governmental Agency;
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(4) the disclosure is required for use in legal proceedings regarding this 
agreement or the Transaction; or

(5) the party to whom the information relates has consented in writing 
before the disclosure.

(b) The recipient must ensure that its directors, officers, employees, agents, 
representatives, advisers and Related Bodies Corporate comply in all respects 
with the recipient’s obligations under this clause 9.2.

(c) Nothing in this agreement is to be construed as constituting the consent of a 
party, with respect to a Security Interest created by this agreement, to the 
disclosure of the terms of this agreement for the purpose of section 275(7) of 
the PPSA. No party who is the grantor of a Security Interest under this 
agreement will, after the date of this agreement, consent to the disclosure of the 
terms of this agreement to an interested person for the purpose of section 275 
of the PPSA.

(d) To the extent not prohibited by the PPSA, each party that is the grantor of a 
Security Interest under this agreement waives its right to receive any notice 
otherwise required to be given by a secured party under section 157 
(verification statements) or any other provision of the PPSA.

10 Duties, costs and expenses

10.1 Duties

The Buyer must pay all Duty in respect of the execution, delivery and performance of this 
agreement and any agreement or document entered into or signed under this agreement.

10.2 Costs and expenses

(a) Unless otherwise provided for in this agreement or in a Transaction Agreement,
each party must pay its own costs and expenses in respect of the negotiation, 
preparation, execution, delivery and registration of this agreement and any 
other agreement or document entered into or signed under this agreement.

(b) Any action to be taken by the Buyer or the Seller in performing its obligations 
under this agreement must be taken at its own cost and expense unless 
otherwise provided in this agreement or in a Transaction Agreement.

11 GST

11.1 Definitions

Words used in this clause 11 that have a defined meaning in the GST Law have the 
same meaning as in the GST Law unless the context indicates otherwise.

11.2 GST

(a) Unless expressly included, the consideration for any supply under or in 
connection with this agreement does not include GST.
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(b) Each party irrevocably submits to the non-exclusive jurisdiction of courts 
exercising jurisdiction in Victoria and courts of appeal from them in respect of 
any proceedings arising out of or in connection with this agreement. Each party 
irrevocably waives any objection to the venue of any legal process in these 
courts on the basis that the process has been brought in an inconvenient forum.

13.2 Service of process

Without preventing any other mode of service, any document in an action (including any 
writ of summons or other originating process or any third or other party notice) may be 
served on any party by being delivered to or left for that party at its address for service of 
notices under clause 12.

13.3 Further action to be taken at each party’s own expense

Subject to clause 9, each party must, at its own expense, do all things and execute all 
documents necessary to give full effect to this agreement and the transactions 
contemplated by it.

13.4 Exercise of rights

(a) Unless expressly required by the terms of this agreement, a party is not 
required to act reasonably in giving or withholding any consent or approval or 
exercising any other right, power, authority, discretion or remedy, under or in 
connection with this agreement.

(b) A party may (without any requirement to act reasonably) impose conditions on 
the grant by it of any consent or approval, or any waiver of any right, power, 
authority, discretion or remedy, under or in connection with this agreement. Any 
conditions must be complied with by the party relying on the consent, approval 
or waiver.

13.5 Waiver

(a) No party to this agreement may rely on the words or conduct of any other party 
as a waiver of any right unless the waiver is in writing and signed by the party 
granting the waiver.

(b) In this clause 13.5:

(1) conduct includes delay in the exercise of a right;

(2) right means any right arising under or in connection with this 
agreement and includes the right to rely on this clause; and

(3) waiver includes an election between rights and remedies, and 
conduct which might otherwise give rise to an estoppel.

13.6 Variation

A variation of any term of this agreement must be in writing and signed by the parties.

13.7 Assignment

Rights arising out of or under this agreement are not assignable by a party without the 
prior written consent of the other party.
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13.8 Counterparts

(a) This agreement may be executed in any number of counterparts.

(b) All counterparts, taken together, constitute one instrument.

(c) A party may execute this agreement by signing any counterpart.

13.9 Invalidity and enforceability

(a) If any provision of this agreement is invalid under the law of any jurisdiction the 
provision is enforceable in that jurisdiction to the extent that it is not invalid, 
whether it is in severable terms or not. That does not invalidate the remaining 
provisions of this agreement nor affect the validity or enforceability of that 
provision in any other jurisdiction.

(b) Clause 13.9(a) does not apply where enforcement of the provision of this 
agreement in accordance with clause 13.9(a) would materially affect the nature 
or effect of the parties’ obligations under this agreement.

13.10 Entire Agreement

This agreement states all the express terms of the agreement between the parties in 
respect of its subject matter. It supersedes all prior discussions, negotiations, 
understandings and agreements in respect of its subject matter.

13.11 No merger

The warranties, undertakings and indemnities in this agreement will not merge on 
Completion.

13.12 No reliance

No party has relied on any statement by any other party not expressly included in this 
agreement.

13.13 Relationship of the parties

(a) Nothing in this agreement gives a party authority to bind any other party in any 
way.

(b) Nothing in this agreement imposes any fiduciary duties on a party in relation to
any other party.
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Warranties

1 Title 

At Completion:

(a) the Seller is the legal and (except where the Seller expressly enters into this 
agreement as a Seller Trustee) beneficial owner of the Sale Shares; 

(b) the Sale Shares comprise all of the issued share capital of the Company of 
which the Seller is the registered holder; 

(c) the Sale Shares have been fully paid and no moneys are owing in respect of 
them; and

(d) the Buyer will acquire the full legal and beneficial ownership of the Sale Shares 
free and clear of all Encumbrances, subject to registration of the Buyer in the 
register of shareholders.

2 Power and Authority

2.1 No legal impediment

The execution, delivery and performance by the Seller of this agreement:

(a) complies with its constitution or other constituent documents; and

(b) does not constitute a breach of any law or obligation, or cause or result in a 
default under any agreement, or Encumbrance, by which it is bound and which 
would prevent it from entering into and performing its obligations under this 
agreement.

2.2 Corporate Authorisations

All necessary authorisations for the execution, delivery and performance by the Seller of 
this agreement in accordance with its terms have been obtained or will be obtained 
before Completion.

2.3 Power and capacity

The Seller has full power and capacity to enter into and perform its obligations under this 
agreement.

2.4 Enforceability

The Seller’s obligations under this agreement are enforceable against it in accordance 
with its terms.
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2.5 Solvency of Seller

The Seller is not the subject of an Insolvency Event and, so far as the Seller is aware, 
there are no circumstances that justify the Seller being the subject of an Insolvency 
Event.

2.6 Incorporation

The Seller, if it is a company, is validly incorporated, organised and subsisting in 
accordance with the laws of its place of incorporation.

2.7 No trust

The Seller, unless the Seller is a Seller Trustee, enters into and performs this agreement 
on its own account and not as trustee for or nominee of any other person.

2.8 Seller Trustee

The Seller, if it is a Seller Trustee, enters into this agreement as a trustee of the relevant
trust and warrants in its own capacity and as trustee of the trust that: 

(a) in respect of the relevant trust:

(1) no action has been taken or is now proposed to be taken to terminate 
or dissolve the relevant trust; 

(2) no circumstances exist that may prevent entry into this agreement or 
the performance of this agreement by the Seller Trustee; and

(3) the relevant trust has been validly established, complies with 
applicable law and the Seller Trustee is in compliance with the terms 
of the relevant trust; and

(b) in respect of the Seller Trustee:

(1) it has full and valid power and authority under the terms of the 
relevant trust to enter into this agreement and to carry out the 
transactions contemplated by this agreement;

(2) it has in full force and effect the authorisations necessary for it to enter 
into this agreement and perform its obligations under it and allow them 
to be enforced (including under the relevant trust deed and its 
constitution (if any));

(3) it enters into this agreement and the transactions contemplated by this 
agreement for the proper administration of the relevant trust and for 
the benefit of all the beneficiaries of the relevant trust;

(4) it is the sole trustee of the relevant trust and no action has been taken 
or is now proposed to be taken to remove it as trustee of the relevant 
trust;

(5) it has a right, including after any set off, to be fully indemnified out of 
assets of the relevant trust in respect of obligations incurred by it 
under this agreement and the assets of the trust are sufficient to 
satisfy that right of indemnity and all other obligations in respect of 
which the trustee has a right to be indemnified out of the assets of the 
trust; 

(6) it is not in breach of any of its obligations as trustee of a trust, whether 
under the trust deed or otherwise; 
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(7) is not subject to an Insolvency Event; and

(8) it is not in default under the terms of the relevant trust.
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Schedule 2

Buyer and HoldCo Warranties

1 The Buyer and HoldCo

1.1 No legal impediment

The execution, delivery and performance by the Buyer and HoldCo of this agreement:

(a) complies with its constitution or other constituent documents; and

(b) does not constitute a breach of any law or obligation, or cause or result in 
default under any agreement or Encumbrance, by which it is bound and which 
would prevent it from entering into and performing its obligations under this 
agreement.

1.2 Corporate authorisations

All necessary action to authorise the execution, delivery and performance of this 
agreement by the Buyer and HoldCo in accordance with its terms have been obtained or 
will be obtained before Completion.

1.3 Power and capacity

Each of the Buyer and HoldCo has full power and capacity to enter into and perform its
obligations under this agreement.

1.4 Incorporation

Each of the Buyer and HoldCo is validly incorporated, organised and subsisting in 
accordance with the laws of its place of incorporation.

1.5 Enforceability

The Buyer’s and HoldCo’s obligations under this agreement are enforceable against each 
of them in accordance with its terms.

1.6 No trust

The Buyer and HoldCo enter into and perform this agreement on their own respective 
accounts and not as trustee for or nominee of any other person.

1.7 Solvency

Neither the Buyer nor HoldCo are the subject of an Insolvency Event and there are no 
circumstances that justify the Buyer or HoldCo being the subject of an Insolvency Event.
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2 Consideration Shares

The Consideration Shares will be issued by HoldCo as fully paid shares and will, at 
Completion, be free and clear from any Encumbrances (other than any Encumbrance that 
arises as a result of the Structure A Shareholders Agreement).

3 Shares in HoldCo

(a) There is no restriction on the ability of HoldCo to issue the Consideration 
Shares.

(b) Holdco is not obliged to issue or allot any shares or other securities, and 
HoldCo has not granted any person the right to call for the issue or allotment of 
any shares or other securities, other than as contemplated under:

(1) this agreement or a Transaction Agreement;

(2) the terms of a management equity or other incentive plan to be 
adopted in respect of HoldCo; and 

(3) the constitution of the Company.

(c) The Seller will acquire at Completion:

(1) the legal (unless a HoldCo requires that custodian hold the 
Consideration Shares as bare trustee for the Seller pursuant to clause 
4.8) and beneficial ownership of the Consideration Shares free and 
clear of all Encumbrances (other than any Encumbrance that arises 
as a result of the Structure A Shareholders Agreement); and

(2) fully paid ordinary shares that have no money owing in respect of 
them.
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Share sale agreement 

Date ► 

Between the parties 
 
 

Buyer Village Roadshow Corporation Pty Ltd 

ACN 004 318 610 of Level 18, 530 Collins Street Melbourne VIC 
3000 

(Buyer) 

Seller JRK Retirement Nominees Pty Ltd  

ACN 073 168 279  of Level 9, 550 Bourke Street Melbourne VIC 
3000 

(Seller) 

HoldCo VRG Holdco Limited 

ACN 642 854 313 of Level 26, 101 Collins Street Melbourne VIC 
3000 

(HoldCo) 
 

Recitals 1 The Seller owns the Sale Shares. 

2 The Seller has agreed to sell and the Buyer has agreed to buy the 
Sale Shares on the terms and conditions of this agreement. 

The parties agree as follows: 

 

6 August 2020



 

 
 

  

 

    
 

1 Definitions, interpretation and agreement components 

1.1 Definitions 

The meanings of the terms used in this agreement are set out below. 

Term Meaning 

ASIC the Australian Securities and Investments Commission. 

BGH BGH Capital Pty Ltd ACN 617 836 982 in its capacity as manager to each of the 
constituent entities of the BGH Capital Fund I. 

BidCo VRG Bidco Pty Limited ACN 642 862 422. 

Business Day a day on which banks are open for business in Melbourne, Victoria (not being a 
Saturday, Sunday or public holiday).  

Buyer and HoldCo 
Warranties 

the representations and warranties in Schedule 2. 

Cash Consideration the Shares Receiving Cash multiplied by the Structure A Cash Consideration. 

Company Village Roadshow Limited ACN 010 672 054. 

Completion completion of the sale and purchase of the Sale Shares under clause 6. 

Completion Date the date on which Completion occurs. 

Conditions the conditions in clause 2.1, each a Condition. 

Consideration Shares the number of ordinary shares in HoldCo equal to the number of Shares 
Receiving Scrip. 

Corporations Act the Corporations Act 2001 (Cth). 

Duty any stamp, transaction or registration duty or similar charge levied, imposed, 
assessed or collected under any legislation or by any Government Agency and 
includes any interest, fine, penalty, charge, fee or other amount imposed in 
respect of the above. 
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Term Meaning 

Effective has the meaning given in the Implementation Agreement. 

Encumbrance an interest or power: 

1 reserved in or over an interest in any asset including any retention of title; or 

2 created or otherwise arising in or over any interest in any asset under a bill 
of sale, mortgage, charge, lien, pledge, trust or power, 

3 by way of security for the payment of a debt, any other monetary obligation 
or the performance of any other obligation, and includes, but is not limited to: 

– any agreement to grant or create any of the above; and 

– a security interest within the meaning of section 12(1) of the PPSA. 

Government Agency any government or governmental, administrative, monetary, fiscal or judicial 
body, department, commission, authority, tribunal, agency or entity in any part of 
the world. 

GST goods and services tax or similar value added tax levied or imposed in Australia 
under the GST Law or otherwise on a supply. 

GST Act the A New Tax System (Goods and Services Tax) Act 1999 (Cth). 

GST Law has the same meaning as in the GST Act. 

Immediately Available 
Funds 

cleared funds transferred by bank cheque, telegraphic or other electronic means 
of transfer, into a bank account nominated by the recipient of the relevant funds.  

Implementation 
Agreement 

the implementation agreement between HoldCo, BidCo, the Buyer and the 
Company executed on or about the date of this agreement. 

Implementation Date has the meaning given in the Implementation Agreement. 

Insolvency Event  in relation to an entity: 

1 the entity is unable to pay its debts as and when they fall due or has stopped 
or suspended, or threatened to stop or suspend, payment of all or a class of 
its debts; 

2 an order is made or an effective resolution is passed for the winding up or 
dissolution without winding up (otherwise than for the purposes of 
reconstruction or amalgamation) of the entity; 

3 a receiver, receiver and manager, judicial manager, liquidator, administrator 
or like official is appointed over the whole or a substantial part of the 
undertaking or property of the entity; 
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Term Meaning 

4 the holder of an Encumbrance takes possession of the whole or substantial 
part of the undertaking or property of the entity; 

5 the entity proposes or takes any steps to implement a scheme or 
arrangement or other compromise with its creditors or any class of them; or 

6 the entity is declared or taken under applicable law to be insolvent or the 
entity’s board of directors resolve that it is, or is likely to become insolvent; 
and 

7 in relation to a natural person, the person: 

– dies; 

– is made bankrupt, declared bankrupt or files a petition for relief under 
bankruptcy laws; 

– is not, or ceases to be sui juris; or 

– is, or is declared to be incompetent or unable to conduct his or her 
affairs. 

Joint Bidding Agreement the joint bidding agreement between the BGH, HoldCo, BidCo, Positive 
Investments Pty. Ltd, Village Roadshow Corporation Pty Ltd and others dated 
on or around the date of this agreement. 

Loss losses, liabilities, damages, costs, debts, money owed, charges and expenses 
and includes taxes and Duties. 

Positive Completion “Completion”, as that term is defined in the Positive Sale Agreement. 

Positive Sale Agreement the share sale agreement dated on or about the date of this agreement between 
BidCo, HoldCo and shareholders of Positive Investments Pty. Ltd. 

PPSA the Personal Property Securities Act 2009 (Cth). 

Purchase Price 1 the Cash Consideration; and 

2 the Consideration Shares. 

Related Bodies 
Corporate 

has the meaning given in section 9 of the Corporations Act. 

Sale Shares 909,000 ordinary shares in the Company. 

Seller Trustee a Seller that is a trustee of a trust (if any) as clearly indicated in the details of the 
Seller and execution section of this agreement. 
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Term Meaning 

Shares Receiving Cash 909,000 ordinary shares. 

Shares Receiving Scrip Nil 

Structure A Cash 
Consideration 

has the meaning given in the Implementation Agreement, and for the avoidance 
of doubt means the cash amount finally payable under the Structure A Scheme 
for each Structure A Scheme Share (as defined in the Implementation 
Agreement). 

Structure A Scheme has the meaning given in the Implementation Agreement.. 

Structure A Scheme 
Meeting 

has the meaning given in the Implementation Agreement.. 

Structure A 
Shareholders Agreement 

has the meaning given in the Implementation Agreement. 

Tax Invoice includes any document or record treated by the Commissioner of Taxation as a 
tax invoice or as a document entitling a recipient to an input tax credit. 

Transaction the transaction contemplated by this agreement and the Transaction 
Agreements. 

Transaction Agreement 1 this agreement;  

2 the Subscription Agreement entered into between HoldCo, BidCo, Positive 
Investments Pty. Ltd and the Buyer, among other parties, on or about the 
date of the Implementation Agreement; 

3 the Positive Sale Agreement;  

4 the Joint Bidding Agreement; 

5 the Implementation Agreement entered into between HoldCo, BidCo, the 
Buyer and the Company dated on or around the date of this agreement; and 

6 the Structure A Shareholders Agreement. 

Warranties the representations and warranties in Schedule 1. 
 

1.2 Interpretation 

In this agreement: 

(a) Headings and bold type are for convenience only and do not affect the 
interpretation of this agreement. 

(b) The singular includes the plural and the plural includes the singular. 
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(c) Words of any gender include all genders. 

(d) Other parts of speech and grammatical forms of a word or phrase defined in this 
agreement have a corresponding meaning. 

(e) An expression importing a person includes any company, partnership, joint 
venture, association, corporation or other body corporate and any Government 
Agency as well as an individual. 

(f) A reference to a clause, party, schedule, attachment or exhibit is a reference to 
a clause of, and a party, schedule, attachment or exhibit to, this agreement. 

(g) A reference to any legislation includes all delegated legislation made under it 
and amendments, consolidations, replacements or re-enactments of any of 
them. 

(h) A reference to a document includes all amendments or supplements to, or 
replacements or novations of, that document. 

(i) A reference to a party to a document includes that party’s successors and 
permitted assignees. 

(j) A reference to an agreement other than this agreement includes a deed and 
any legally enforceable undertaking, agreement, arrangement or understanding, 
whether or not in writing. 

(k) A reference to liquidation or insolvency includes appointment of an 
administrator, compromise, arrangement, merger, amalgamation, 
reconstruction, winding-up, dissolution, deregistration, assignment for the 
benefit of creditors, scheme, composition or arrangement with creditors, 
insolvency, bankruptcy, or any similar procedure or, where applicable, changes 
in the constitution of any partnership or person, or death. 

(l) No provision of this agreement will be construed adversely to a party because 
that party was responsible for the preparation of this agreement or that 
provision. 

(m) A reference to a body, other than a party to this agreement (including an 
institute, association or authority), whether statutory or not: 

(1) that ceases to exist; or 

(2) whose powers or functions are transferred to another body, 

is a reference to the body that replaces it or that substantially succeeds to its 
powers or functions.  

(n) If a period of time is specified and dates from a given day or the day of an act or 
event, it is to be calculated exclusive of that day. 

(o) A reference to a day is to be interpreted as the period of time commencing at 
midnight and ending 24 hours later. 

(p) If an act prescribed under this agreement to be done by a party on or by a given 
day is done after 5.00pm on that day, it is taken to be done on the next day. 

(q) A reference to time is a reference to Melbourne time. 

(r) A reference to any thing (including, any amount) is a reference to the whole and 
each part of it and a reference to a group of persons is a reference to any one 
or more of them. 

(s) A document in the ‘agreed form’ means a document in the form approved by the 
Buyer and the Seller and initialled by a representative of each of them for the 
purposes of identification. 



 

 
 

2     Conditions for Completion  

 

    
 

(t) A reference to $ is to Australian currency unless denominated otherwise. 

1.3 Inclusive expressions 

Specifying anything in this agreement after the words ‘including’, ‘includes’ or ‘for 
example’ or similar expressions does not limit what else is included unless there is 
express wording to the contrary. 

1.4 Agreement components 

This agreement includes any schedule. 

2 Conditions for Completion 

2.1 Conditions precedent 

Clauses 4 and 6 do not become binding on the parties and are of no force or effect 
unless and until the following Condition has been satisfied or waived in accordance with 
clause 2.3: 

(a) Structure A Scheme becomes Effective: the Structure A Scheme becoming 
Effective. 

2.2 Notice 

Each party must promptly notify the others in writing if it becomes aware that the 
Condition has been satisfied or has become incapable of being satisfied. 

2.3 Waiver of Condition 

The Condition in clause 2.1(a) is for the benefit of both the Seller and the Buyer and may 
only be waived by written agreement between the Seller and the Buyer. 

2.4 No binding agreement for transfer 

For the avoidance of doubt, nothing in this agreement will cause a binding agreement for 
the transfer of shares or the sale of assets to arise unless and until the Condition has 
been satisfied or waived in accordance with clause 2.3 and no person will obtain rights in 
relation to shares as a result of this agreement unless and until the Condition has been 
satisfied. 

3 Termination 

3.1 Immediate termination 

This agreement is deemed to be terminated immediately if the Joint Bidding Agreement, 
Positive Share Sale Agreement or the Implementation Agreement is terminated prior to 
Completion.  
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3.2 Effect of termination 

If this agreement is terminated under this clause 3, then:  

(a) each party is released from its obligations to further perform its obligations 
under this agreement, except those expressed to survive termination; 

(b) each party retains the rights it has against the others in respect of any breach of 
this agreement occurring before termination;  

(c) the rights and obligations of each party under each of the following clauses and 
schedules will continue independently from the other obligations of the parties 
and survive termination of this agreement: 

(1) clause 1 (Definitions and Interpretation);  

(2) clause 3 (Termination);  

(3) clause 9 (Confidentiality and announcements); 

(4) clause 10 (Duties, costs and expenses); 

(5) clause 11 (GST); and 

(6) clause 13 (General). 

4 Sale and purchase 

4.1 Sale Shares 

On the day for Completion determined under clause 6.1, the Seller must sell, and the 
Buyer must buy, the Sale Shares for the Purchase Price free and clear of all 
Encumbrances, subject to, and in accordance with, this agreement.  

4.2 Associated Rights 

At Completion, the Seller must sell the Sale Shares to the Buyer together with all rights:  

(a) attached to them as at the date of this agreement; and 

(b) that accrue between the date of this agreement and Completion. 

4.3 Title and risk 

Title to and risk in the Sale Shares remains solely with the Seller until Completion, and 
passes to the Buyer on Completion. 

4.4 Application for Consideration Shares 

Subject to Completion occurring, the execution of this agreement by the Seller constitutes 
an irrevocable: 

(a) application for the Consideration Shares; and 

(b) consent to be bound by HoldCo’s constitution and Structure A Shareholders 
Agreement (as applicable). 
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4.5 Rights and ranking 

All Consideration Shares issued to the Seller (or a custodian pursuant to clause 4.8) will: 

(a) be issued as fully paid; and 

(b) be free of Encumbrances; and 

(c) to the extent they are described to be the same class of security, rank pari 
passu. 

4.6 Purchase Price 

(a) The consideration for the sale of the Sale Shares is the payment and issue of 
the Purchase Price.  

(b) The Purchase Price will be paid and issued as follows: 

(1) the Cash Consideration, payable by the Buyer to the Seller on 
Completion in accordance with clause 6.4(b); and 

(2) HoldCo issuing the Consideration Shares to the Seller on Completion 
in accordance with clause 6.5(b)(1).   

4.7 Payment of the Cash Consideration and issue of Consideration 
Shares 

(a) On Completion:  

(1) the Buyer must pay the Cash Consideration to, or as directed by, the 
Seller in Immediately Available Funds without counter-claim, set-off, 
deduction or withholding (except where that set-off, deduction or 
withholding is required by law); and 

(2) HoldCo must issue the Consideration Shares to the Seller (or a 
custodian pursuant to clause 4.8), in accordance with clause 4.5.   

(b) The payment by the Buyer of the Cash Consideration to any person directed by 
the Seller shall constitute full and final settlement of the Buyer’s obligation to 
pay the Cash Consideration to the Seller. 

(c) The Seller must give written notice to the Buyer 3 Business Days prior to 
Completion of the Australian bank account into which the Cash Consideration is 
to be paid by the Buyer pursuant to, and such written notice will be the final 
direction for the purposes of, clause 4.7(a)(1).  

4.8 Custodian 

HoldCo may require, by issuing a written notice to the Seller no later than 2 Business 
Days prior to Completion, that all Consideration Shares that form all or part of the 
Purchase Price be issued to a custodian to hold the Consideration Shares as bare trustee 
for the Seller in accordance with the Structure A Shareholders Agreement and the terms 
of a bare trust deed and/or custodian or nominee deed that applies in respect of other 
shareholders in HoldCo.  
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5 Obligations prior to Completion 

5.1 No dealings  

Except as otherwise expressly consented to in writing by the Buyer or as contemplated 
by this agreement, the Seller must not transfer, create an Encumbrance or other deal with 
any of the Sale Shares or any legal or beneficial interest in any of the Sale Shares.  

6 Completion 

6.1 Time and Place 

Completion must take place at the office of Herbert Smith Freehills at Level 42, 101 
Collins Street, Melbourne VIC 3000 at a time and date as the Seller and Buyer agree, 
provided that in all circumstances Completion is subject to, and must only occur (unless 
otherwise agreed in writing by the Seller and Buyer) at the same time as, Positive 
Completion. 

6.2 Completion  

(a) On or before Completion, each party must carry out the Completion steps in 
accordance with this clause 5. 

(b) Completion is taken to have occurred when each party has performed all its 
obligations under this clause 5. 

6.3 Seller’s obligations at Completion 

At Completion, the Seller must: 

(a) give to the Buyer the holding statements for the Sale Shares and any other 
documents necessary to establish the Buyer’s title to the Sale Shares and that 
may be required by the Company for registration of the transfer of the Sale 
Shares to the Buyer;  

(b) give the Buyer a duly completed instrument of transfer in registrable form to 
transfer the Sale Shares to the Buyer, executed by the Seller as the legal and 
beneficial owner of the Sale Shares; 

(c) give the Buyer an accession deed (or other document) reasonably requested by 
the Buyer pursuant to which the Seller agrees to be bound by the terms of 
Structure A Shareholders Agreement; and 

(d) do and perform all further acts and execute and deliver to the Buyer all further 
documents as are necessary to pass legal and beneficial ownership in the Sale 
Shares, free of any Encumbrance, to the Buyer on Completion.  

6.4 Buyer’s obligations at Completion 

At Completion, the Buyer must: 

(a) execute and deliver the duly completed instrument in registrable form to transfer 
the Sale Shares; and 
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(b) pay the Seller the Cash Consideration in Immediately Available funds without 
counterclaim or set-off in accordance with clause 4.6(b)(1). 

6.5 HoldCo’s obligations at Completion 

Subject to the performance by the Buyer and the Seller of their obligations under clauses 
6.3 and 6.4, HoldCo must:  

(a) prior to or at Completion, ensure that a duly convened meeting of the directors 
of HoldCo is held at which the directors of HoldCo resolve to, at Completion 
issue the Consideration Shares to the Seller; 

(b) at Completion: 

(1) issue the Consideration Shares to the Seller (or a custodian pursuant 
to clause 4.8) in accordance with clause 4.6(b)(2); 

(2) deliver to the Seller share certificates for the Consideration Shares 
and any other documents necessary to establish the Seller’s title to 
the Consideration Shares; and 

(3) update its register of members to reflect the issue of the Consideration 
Shares and provide evidence to the Seller. 

6.6 Completion simultaneous 

(a) Subject to clause 6.6(b), the actions to take place as contemplated by this 
clause 6 are interdependent and must take place, as nearly as possible, 
simultaneously. If one action does not take place, then without prejudice to any 
rights available to any party as a consequence:  

(1) there is no obligation on any party to undertake or perform any of the 
other actions; and  

(2) to the extent that such actions have already been undertaken, the 
parties must do everything reasonably required to reverse those 
actions; and 

(3) the Seller and the Buyer must each return to the other all documents 
delivered to it under clause 6.2(a) and must each repay to the other all 
payments received by it under clause 6.2(a), without prejudice to any 
other rights any party may have in respect of that failure.  

(b) The Buyer may, in its sole discretion, waive any or all of the actions that the 
Seller is required to perform under clause 6.3 and the Seller may, in its sole 
discretion, waive any or all of the actions that the Buyer is required to perform 
under clause 6.4. 

6.7 Post Completion filings 

As soon as practicable following Completion, the parties must procure that all necessary 
forms in respect of the transfer of the Sale Shares and the issue of the Consideration 
Shares, are lodged with the appropriate Governmental Agency. 
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7 Seller Warranties 

7.1 Warranties by the Seller 

The Seller warrants that each of the Warranties are true and accurate and not misleading 
on its terms in favour of the Buyer on the date of this agreement and will be deemed to be 
repeated immediately before Completion. 

7.2 Independent Warranties 

Each of the Warranties is to be construed independently of the others and is not limited 
by reference to any other Warranty. 

7.3 Reliance 

The Seller acknowledges that the Buyer has entered into this agreement and will 
complete this agreement in reliance on the Warranties. 

7.4 Indemnity for breach of Warranty 

(a) The Seller indemnifies the Buyer against, and must pay the Buyer an amount 
equal to any Loss suffered or incurred by the Buyer in connection with a breach 
of a Warranty, or arising from the facts, matters or circumstances that make a 
Warranty untrue. 

(b) For the avoidance of doubt, in respect of any breach of a Warranty, Loss 
includes an amount that would be necessary to put the Buyer (as applicable) in 
the same position as if the Warranty had been true. 

7.5 No Liability until Completion 

The Seller does not have any liability (whether by way of damages or otherwise) under 
the Warranties, or under clause 5.1, unless and until Completion has occurred. 

8 Buyer and HoldCo Warranties 

8.1 Buyer and HoldCo Warranties 

The Buyer and HoldCo warrant that each of the Buyer and HoldCo Warranties are true 
and accurate and not misleading on its terms in favour of the Seller on the date of this 
agreement and the Buyer and HoldCo Warranties will be deemed to be repeated 
immediately before Completion. 

8.2 Independent Warranties 

Each of the Buyer and HoldCo Warranties is to be construed independently of the others 
and is not limited by reference to any other Buyer and HoldCo Warranty. 
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8.3 Reliance 

The Buyer and HoldCo each acknowledge that the Seller has entered into this agreement 
and will complete this agreement in reliance on the Buyer and HoldCo Warranties. 

8.4 Indemnity for breach of Warranty  

(a) The Buyer and HoldCo indemnifies the Seller against, and must pay the Seller 
an amount equal to any Loss suffered or incurred by the Seller in connection 
with a breach of a Buyer and HoldCo Warranty, or arising from the facts, 
matters or circumstances that make a Buyer and HoldCo Warranty untrue. 

(b) For the avoidance of doubt, in respect of any breach of a Warranty, Loss 
includes an amount that would be necessary to put the Seller (as applicable) in 
the same position as if the Buyer and HoldCo Warranty had been true. 

8.5 No Liability until Completion 

Neither the Buyer nor HoldCo have any liability (whether by way of damages or 
otherwise) under the Buyer and HoldCo Warranties unless and until Completion has 
occurred. 

9 Confidentiality and announcements 

9.1 Agreed announcement 

The Seller may not make any other public announcement relating to this agreement or 
any Transaction Agreement (including the fact that the parties have executed this 
agreement) unless the Buyer and HoldCo have consented to the announcement, 
including the timing, form and content of that disclosure, or unless the announcement 
would be permitted under an exemption in clause 9.2(a)(1). 

9.2 Confidentiality 

(a) The Seller (recipient) must keep secret and confidential, and must not divulge 
or disclose any information relating to BGH, Buyer, HoldCo or any of their 
Affiliates (the latter as defined in the Implementation Agreement) (which is 
disclosed to the recipient, its representatives or advisers), this agreement or any 
Transaction Agreement or the terms of the Transaction other than to the extent 
that: 

(1) the information is in the public domain as at the date of this agreement 
(or subsequently becomes in the public domain other than by breach 
of any obligation of confidentiality binding on the recipient); 

(2) the disclosure is made by the recipient to its financiers or lawyers, 
accountants, investment bankers, consultants or other professional 
advisers to the extent necessary to enable the recipient to properly 
perform its obligations under this agreement or to conduct their 
business generally;  

(3) it is necessary to comply with any applicable law (except to the extent 
it can be excluded or limited by contract or by a confidentiality 
obligation), the rules of any securities exchange or requirement of any 
Governmental Agency; 
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(4) the disclosure is required for use in legal proceedings regarding this 
agreement or the Transaction; or 

(5) the party to whom the information relates has consented in writing 
before the disclosure. 

(b) The recipient must ensure that its directors, officers, employees, agents, 
representatives, advisers and Related Bodies Corporate comply in all respects 
with the recipient’s obligations under this clause 9.2. 

(c) Nothing in this agreement is to be construed as constituting the consent of a 
party, with respect to a Security Interest created by this agreement, to the 
disclosure of the terms of this agreement for the purpose of section 275(7) of 
the PPSA. No party who is the grantor of a Security Interest under this 
agreement will, after the date of this agreement, consent to the disclosure of the 
terms of this agreement to an interested person for the purpose of section 275 
of the PPSA. 

(d) To the extent not prohibited by the PPSA, each party that is the grantor of a 
Security Interest under this agreement waives its right to receive any notice 
otherwise required to be given by a secured party under section 157 
(verification statements) or any other provision of the PPSA. 

10 Duties, costs and expenses 

10.1 Duties 

The Buyer must pay all Duty in respect of the execution, delivery and performance of this 
agreement and any agreement or document entered into or signed under this agreement. 

10.2 Costs and expenses 

(a) Unless otherwise provided for in this agreement or in a Transaction Agreement, 
each party must pay its own costs and expenses in respect of the negotiation, 
preparation, execution, delivery and registration of this agreement and any 
other agreement or document entered into or signed under this agreement. 

(b) Any action to be taken by the Buyer or the Seller in performing its obligations 
under this agreement must be taken at its own cost and expense unless 
otherwise provided in this agreement or in a Transaction Agreement. 

11 GST 

11.1 Definitions 

Words used in this clause 11 that have a defined meaning in the GST Law have the 
same meaning as in the GST Law unless the context indicates otherwise. 

11.2 GST 

(a) Unless expressly included, the consideration for any supply under or in 
connection with this agreement does not include GST. 
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(b) Each party irrevocably submits to the non-exclusive jurisdiction of courts 
exercising jurisdiction in Victoria and courts of appeal from them in respect of 
any proceedings arising out of or in connection with this agreement. Each party 
irrevocably waives any objection to the venue of any legal process in these 
courts on the basis that the process has been brought in an inconvenient forum. 

13.2 Service of process 

Without preventing any other mode of service, any document in an action (including any 
writ of summons or other originating process or any third or other party notice) may be 
served on any party by being delivered to or left for that party at its address for service of 
notices under clause 12. 

13.3 Further action to be taken at each party’s own expense 

Subject to clause 9, each party must, at its own expense, do all things and execute all 
documents necessary to give full effect to this agreement and the transactions 
contemplated by it.  

13.4 Exercise of rights 

(a) Unless expressly required by the terms of this agreement, a party is not 
required to act reasonably in giving or withholding any consent or approval or 
exercising any other right, power, authority, discretion or remedy, under or in 
connection with this agreement. 

(b) A party may (without any requirement to act reasonably) impose conditions on 
the grant by it of any consent or approval, or any waiver of any right, power, 
authority, discretion or remedy, under or in connection with this agreement. Any 
conditions must be complied with by the party relying on the consent, approval 
or waiver. 

13.5 Waiver 

(a) No party to this agreement may rely on the words or conduct of any other party 
as a waiver of any right unless the waiver is in writing and signed by the party 
granting the waiver. 

(b) In this clause 13.5: 

(1) conduct includes delay in the exercise of a right; 

(2) right means any right arising under or in connection with this 
agreement and includes the right to rely on this clause; and 

(3) waiver includes an election between rights and remedies, and 
conduct which might otherwise give rise to an estoppel. 

13.6 Variation 

A variation of any term of this agreement must be in writing and signed by the parties. 

13.7 Assignment 

Rights arising out of or under this agreement are not assignable by a party without the 
prior written consent of the other party. 
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13.8 Counterparts 

(a) This agreement may be executed in any number of counterparts. 

(b) All counterparts, taken together, constitute one instrument. 

(c) A party may execute this agreement by signing any counterpart. 

13.9 Invalidity and enforceability 

(a) If any provision of this agreement is invalid under the law of any jurisdiction the 
provision is enforceable in that jurisdiction to the extent that it is not invalid, 
whether it is in severable terms or not. That does not invalidate the remaining 
provisions of this agreement nor affect the validity or enforceability of that 
provision in any other jurisdiction. 

(b) Clause 13.9(a) does not apply where enforcement of the provision of this 
agreement in accordance with clause 13.9(a) would materially affect the nature 
or effect of the parties’ obligations under this agreement. 

13.10 Entire Agreement 

This agreement states all the express terms of the agreement between the parties in 
respect of its subject matter. It supersedes all prior discussions, negotiations, 
understandings and agreements in respect of its subject matter. 

13.11 No merger 

The warranties, undertakings and indemnities in this agreement will not merge on 
Completion. 

13.12 No reliance 

No party has relied on any statement by any other party not expressly included in this 
agreement. 

13.13 Relationship of the parties 

(a) Nothing in this agreement gives a party authority to bind any other party in any 
way. 

(b) Nothing in this agreement imposes any fiduciary duties on a party in relation to 
any other party. 



 

 
 

  

 

    
 

Schedule 1 

Warranties 

1 Title  

At Completion: 

(a) the Seller is the legal and (except where the Seller expressly enters into this 
agreement as a Seller Trustee) beneficial owner of the Sale Shares;  

(b) the Sale Shares comprise all of the issued share capital of the Company of 
which the Seller is the registered holder;  

(c) the Sale Shares have been fully paid and no moneys are owing in respect of 
them; and 

(d) the Buyer will acquire the full legal and beneficial ownership of the Sale Shares 
free and clear of all Encumbrances, subject to registration of the Buyer in the 
register of shareholders. 

2 Power and Authority 

2.1 No legal impediment 

The execution, delivery and performance by the Seller of this agreement: 

(a) complies with its constitution or other constituent documents; and 

(b) does not constitute a breach of any law or obligation, or cause or result in a 
default under any agreement, or Encumbrance, by which it is bound and which 
would prevent it from entering into and performing its obligations under this 
agreement. 

2.2 Corporate Authorisations 

All necessary authorisations for the execution, delivery and performance by the Seller of 
this agreement in accordance with its terms have been obtained or will be obtained 
before Completion. 

2.3 Power and capacity 

The Seller has full power and capacity to enter into and perform its obligations under this 
agreement. 

2.4 Enforceability 

The Seller’s obligations under this agreement are enforceable against it in accordance 
with its terms. 
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2.5 Solvency of Seller 

The Seller is not the subject of an Insolvency Event and, so far as the Seller is aware, 
there are no circumstances that justify the Seller being the subject of an Insolvency 
Event. 

2.6 Incorporation 

The Seller, if it is a company, is validly incorporated, organised and subsisting in 
accordance with the laws of its place of incorporation. 

2.7 No trust 

The Seller, unless the Seller is a Seller Trustee, enters into and performs this agreement 
on its own account and not as trustee for or nominee of any other person. 

2.8 Seller Trustee 

The Seller, if it is a Seller Trustee, enters into this agreement as a trustee of the relevant 
trust and warrants in its own capacity and as trustee of the trust that:  

(a) in respect of the relevant trust: 

(1) no action has been taken or is now proposed to be taken to terminate 
or dissolve the relevant trust;  

(2) no circumstances exist that may prevent entry into this agreement or 
the performance of this agreement by the Seller Trustee; and 

(3) the relevant trust has been validly established, complies with 
applicable law and the Seller Trustee is in compliance with the terms 
of the relevant trust; and 

(b) in respect of the Seller Trustee: 

(1) it has full and valid power and authority under the terms of the 
relevant trust to enter into this agreement and to carry out the 
transactions contemplated by this agreement; 

(2) it has in full force and effect the authorisations necessary for it to enter 
into this agreement and perform its obligations under it and allow them 
to be enforced (including under the relevant trust deed and its 
constitution (if any)); 

(3) it enters into this agreement and the transactions contemplated by this 
agreement for the proper administration of the relevant trust and for 
the benefit of all the beneficiaries of the relevant trust; 

(4) it is the sole trustee of the relevant trust and no action has been taken 
or is now proposed to be taken to remove it as trustee of the relevant 
trust; 

(5) it has a right, including after any set off, to be fully indemnified out of 
assets of the relevant trust in respect of obligations incurred by it 
under this agreement and the assets of the trust are sufficient to 
satisfy that right of indemnity and all other obligations in respect of 
which the trustee has a right to be indemnified out of the assets of the 
trust;  

(6) it is not in breach of any of its obligations as trustee of a trust, whether 
under the trust deed or otherwise;  
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(7) is not subject to an Insolvency Event; and 

(8) it is not in default under the terms of the relevant trust. 
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Schedule 2 

Buyer and HoldCo Warranties 

1 The Buyer and HoldCo 

1.1 No legal impediment 

The execution, delivery and performance by the Buyer and HoldCo of this agreement: 

(a) complies with its constitution or other constituent documents; and 

(b) does not constitute a breach of any law or obligation, or cause or result in 
default under any agreement or Encumbrance, by which it is bound and which 
would prevent it from entering into and performing its obligations under this 
agreement. 

1.2 Corporate authorisations 

All necessary action to authorise the execution, delivery and performance of this 
agreement by the Buyer and HoldCo in accordance with its terms have been obtained or 
will be obtained before Completion. 

1.3 Power and capacity 

Each of the Buyer and HoldCo has full power and capacity to enter into and perform its 
obligations under this agreement. 

1.4 Incorporation 

Each of the Buyer and HoldCo is validly incorporated, organised and subsisting in 
accordance with the laws of its place of incorporation. 

1.5 Enforceability 

The Buyer’s and HoldCo’s obligations under this agreement are enforceable against each 
of them in accordance with its terms. 

1.6 No trust 

The Buyer and HoldCo enter into and perform this agreement on their own respective 
accounts and not as trustee for or nominee of any other person. 

1.7 Solvency 

Neither the Buyer nor HoldCo are the subject of an Insolvency Event and there are no 
circumstances that justify the Buyer or HoldCo being the subject of an Insolvency Event. 
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2 Consideration Shares 

The Consideration Shares will be issued by HoldCo as fully paid shares and will, at 
Completion, be free and clear from any Encumbrances (other than any Encumbrance that 
arises as a result of the Structure A Shareholders Agreement). 

3 Shares in HoldCo  

(a) There is no restriction on the ability of HoldCo to issue the Consideration 
Shares. 

(b) Holdco is not obliged to issue or allot any shares or other securities, and 
HoldCo has not granted any person the right to call for the issue or allotment of 
any shares or other securities, other than as contemplated under: 

(1) this agreement or a Transaction Agreement; 

(2) the terms of a management equity or other incentive plan to be 
adopted in respect of HoldCo; and  

(3) the constitution of the Company. 

(c) The Seller will acquire at Completion: 

(1) the legal (unless a HoldCo requires that custodian hold the 
Consideration Shares as bare trustee for the Seller pursuant to clause 
4.8) and beneficial ownership of the Consideration Shares free and 
clear of all Encumbrances (other than any Encumbrance that arises 
as a result of the Structure A Shareholders Agreement); and 

(2) fully paid ordinary shares that have no money owing in respect of 
them. 
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Share sale agreement

Date 

Between the parties

Buyer Village Roadshow Corporation Pty Ltd

ACN 004 318 610 of Level 18, 530 Collins Street Melbourne VIC 
3000

(Buyer)

Seller RAB Superannuation Pty Ltd

ACN 131 795 769 of Level 18, 530 Collins Street, Melbourne VIC 
3000

(Seller)

HoldCo VRG Holdco Limited

ACN 642 854 313 of Level 26, 101 Collins Street Melbourne VIC 
3000

(HoldCo)

Recitals 1 The Seller owns the Sale Shares.

2 The Seller has agreed to sell and the Buyer has agreed to buy the 
Sale Shares on the terms and conditions of this agreement.

The parties agree as follows:

6 August 2020



1 Definitions, interpretation and agreement components

1.1 Definitions

The meanings of the terms used in this agreement are set out below.

Term Meaning

ASIC the Australian Securities and Investments Commission.

BGH BGH Capital Pty Ltd ACN 617 836 982 in its capacity as manager to each of the 
constituent entities of the BGH Capital Fund I.

BidCo VRG Bidco Pty Limited ACN 642 862 422.

Business Day a day on which banks are open for business in Melbourne, Victoria (not being a
Saturday, Sunday or public holiday).

Buyer and HoldCo
Warranties

the representations and warranties in Schedule 2.

Cash Consideration the Shares Receiving Cash multiplied by the Structure A Cash Consideration.

Company Village Roadshow Limited ACN 010 672 054.

Completion completion of the sale and purchase of the Sale Shares under clause 6.

Completion Date the date on which Completion occurs.

Conditions the conditions in clause 2.1, each a Condition.

Consideration Shares the number of ordinary shares in HoldCo equal to the number of Shares 
Receiving Scrip.

Corporations Act the Corporations Act 2001 (Cth).

Duty any stamp, transaction or registration duty or similar charge levied, imposed, 
assessed or collected under any legislation or by any Government Agency and 
includes any interest, fine, penalty, charge, fee or other amount imposed in 
respect of the above.
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Term Meaning

Effective has the meaning given in the Implementation Agreement.

Encumbrance an interest or power:

1 reserved in or over an interest in any asset including any retention of title; or

2 created or otherwise arising in or over any interest in any asset under a bill 
of sale, mortgage, charge, lien, pledge, trust or power,

3 by way of security for the payment of a debt, any other monetary obligation 
or the performance of any other obligation, and includes, but is not limited to:

– any agreement to grant or create any of the above; and

– a security interest within the meaning of section 12(1) of the PPSA.

Government Agency any government or governmental, administrative, monetary, fiscal or judicial 
body, department, commission, authority, tribunal, agency or entity in any part of 
the world.

GST goods and services tax or similar value added tax levied or imposed in Australia 
under the GST Law or otherwise on a supply.

GST Act the A New Tax System (Goods and Services Tax) Act 1999 (Cth).

GST Law has the same meaning as in the GST Act.

Immediately Available 
Funds

cleared funds transferred by bank cheque, telegraphic or other electronic means 
of transfer, into a bank account nominated by the recipient of the relevant funds. 

Implementation 
Agreement

the implementation agreement between HoldCo, BidCo, the Buyer and the 
Company executed on or about the date of this agreement.

Implementation Date has the meaning given in the Implementation Agreement.

Insolvency Event in relation to an entity:

1 the entity is unable to pay its debts as and when they fall due or has stopped 
or suspended, or threatened to stop or suspend, payment of all or a class of 
its debts;

2 an order is made or an effective resolution is passed for the winding up or 
dissolution without winding up (otherwise than for the purposes of 
reconstruction or amalgamation) of the entity;

3 a receiver, receiver and manager, judicial manager, liquidator, administrator 
or like official is appointed over the whole or a substantial part of the 
undertaking or property of the entity;
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Term Meaning

4 the holder of an Encumbrance takes possession of the whole or substantial 
part of the undertaking or property of the entity;

5 the entity proposes or takes any steps to implement a scheme or 
arrangement or other compromise with its creditors or any class of them; or

6 the entity is declared or taken under applicable law to be insolvent or the 
entity’s board of directors resolve that it is, or is likely to become insolvent; 
and

7 in relation to a natural person, the person:

– dies;

– is made bankrupt, declared bankrupt or files a petition for relief under 
bankruptcy laws;

– is not, or ceases to be sui juris; or

– is, or is declared to be incompetent or unable to conduct his or her 
affairs.

Joint Bidding Agreement the joint bidding agreement between the BGH, HoldCo, BidCo, Positive 
Investments Pty. Ltd, Village Roadshow Corporation Pty Ltd and others dated 
on or around the date of this agreement.

Loss losses, liabilities, damages, costs, debts, money owed, charges and expenses 
and includes taxes and Duties.

Positive Completion “Completion”, as that term is defined in the Positive Sale Agreement.

Positive Sale Agreement the share sale agreement dated on or about the date of this agreement between 
BidCo, HoldCo and shareholders of Positive Investments Pty. Ltd.

PPSA the Personal Property Securities Act 2009 (Cth).

Purchase Price 1 the Cash Consideration; and

2 the Consideration Shares.

Related Bodies 
Corporate

has the meaning given in section 9 of the Corporations Act.

Sale Shares 302,017 ordinary shares in the Company.

Seller Trustee a Seller that is a trustee of a trust (if any) as clearly indicated in the details of the 
Seller and execution section of this agreement.
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Term Meaning

Shares Receiving Cash 302,017 ordinary shares

Shares Receiving Scrip Nil

Structure A Cash 
Consideration

has the meaning given in the Implementation Agreement, and for the avoidance 
of doubt means the cash amount finally payable under the Structure A Scheme 
for each Structure A Scheme Share (as defined in the Implementation 
Agreement).

Structure A Scheme has the meaning given in the Implementation Agreement..

Structure A Scheme 
Meeting

has the meaning given in the Implementation Agreement..

Structure A 
Shareholders Agreement

has the meaning given in the Implementation Agreement.

Tax Invoice includes any document or record treated by the Commissioner of Taxation as a 
tax invoice or as a document entitling a recipient to an input tax credit.

Transaction the transaction contemplated by this agreement and the Transaction 
Agreements.

Transaction Agreement 1 this agreement; 

2 the Subscription Agreement entered into between HoldCo, BidCo, Positive 
Investments Pty. Ltd and the Buyer, among other parties, on or about the 
date of the Implementation Agreement;

3 the Positive Sale Agreement; 

4 the Joint Bidding Agreement;

5 the Implementation Agreement entered into between HoldCo, BidCo, the 
Buyer and the Company dated on or around the date of this agreement; and

6 the Structure A Shareholders Agreement.

Warranties the representations and warranties in Schedule 1.

1.2 Interpretation

In this agreement:

(a) Headings and bold type are for convenience only and do not affect the 
interpretation of this agreement.

(b) The singular includes the plural and the plural includes the singular.
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(c) Words of any gender include all genders.

(d) Other parts of speech and grammatical forms of a word or phrase defined in this 
agreement have a corresponding meaning.

(e) An expression importing a person includes any company, partnership, joint
venture, association, corporation or other body corporate and any Government 
Agency as well as an individual.

(f) A reference to a clause, party, schedule, attachment or exhibit is a reference to 
a clause of, and a party, schedule, attachment or exhibit to, this agreement.

(g) A reference to any legislation includes all delegated legislation made under it 
and amendments, consolidations, replacements or re-enactments of any of 
them.

(h) A reference to a document includes all amendments or supplements to, or 
replacements or novations of, that document.

(i) A reference to a party to a document includes that party’s successors and 
permitted assignees.

(j) A reference to an agreement other than this agreement includes a deed and 
any legally enforceable undertaking, agreement, arrangement or understanding, 
whether or not in writing.

(k) A reference to liquidation or insolvency includes appointment of an 
administrator, compromise, arrangement, merger, amalgamation, 
reconstruction, winding-up, dissolution, deregistration, assignment for the
benefit of creditors, scheme, composition or arrangement with creditors, 
insolvency, bankruptcy, or any similar procedure or, where applicable, changes 
in the constitution of any partnership or person, or death.

(l) No provision of this agreement will be construed adversely to a party because 
that party was responsible for the preparation of this agreement or that 
provision.

(m) A reference to a body, other than a party to this agreement (including an 
institute, association or authority), whether statutory or not:

(1) that ceases to exist; or

(2) whose powers or functions are transferred to another body,

is a reference to the body that replaces it or that substantially succeeds to its 
powers or functions. 

(n) If a period of time is specified and dates from a given day or the day of an act or 
event, it is to be calculated exclusive of that day.

(o) A reference to a day is to be interpreted as the period of time commencing at 
midnight and ending 24 hours later.

(p) If an act prescribed under this agreement to be done by a party on or by a given 
day is done after 5.00pm on that day, it is taken to be done on the next day.

(q) A reference to time is a reference to Melbourne time.

(r) A reference to any thing (including, any amount) is a reference to the whole and 
each part of it and a reference to a group of persons is a reference to any one 
or more of them.

(s) A document in the ‘agreed form’ means a document in the form approved by the 
Buyer and the Seller and initialled by a representative of each of them for the 
purposes of identification.



2 Conditions for Completion

(t) A reference to $ is to Australian currency unless denominated otherwise.

1.3 Inclusive expressions

Specifying anything in this agreement after the words ‘including’, ‘includes’ or ‘for 
example’ or similar expressions does not limit what else is included unless there is 
express wording to the contrary.

1.4 Agreement components

This agreement includes any schedule.

2 Conditions for Completion

2.1 Conditions precedent

Clauses 4 and 6 do not become binding on the parties and are of no force or effect 
unless and until the following Condition has been satisfied or waived in accordance with 
clause 2.3:

(a) Structure A Scheme becomes Effective: the Structure A Scheme becoming
Effective.

2.2 Notice

Each party must promptly notify the others in writing if it becomes aware that the
Condition has been satisfied or has become incapable of being satisfied.

2.3 Waiver of Condition

The Condition in clause 2.1(a) is for the benefit of both the Seller and the Buyer and may 
only be waived by written agreement between the Seller and the Buyer.

2.4 No binding agreement for transfer

For the avoidance of doubt, nothing in this agreement will cause a binding agreement for 
the transfer of shares or the sale of assets to arise unless and until the Condition has
been satisfied or waived in accordance with clause 2.3 and no person will obtain rights in 
relation to shares as a result of this agreement unless and until the Condition has been 
satisfied.

3 Termination

3.1 Immediate termination

This agreement is deemed to be terminated immediately if the Joint Bidding Agreement,
Positive Share Sale Agreement or the Implementation Agreement is terminated prior to 
Completion.
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3.2 Effect of termination

If this agreement is terminated under this clause 3, then: 

(a) each party is released from its obligations to further perform its obligations 
under this agreement, except those expressed to survive termination;

(b) each party retains the rights it has against the others in respect of any breach of 
this agreement occurring before termination; 

(c) the rights and obligations of each party under each of the following clauses and 
schedules will continue independently from the other obligations of the parties 
and survive termination of this agreement:

(1) clause 1 (Definitions and Interpretation); 

(2) clause 3 (Termination); 

(3) clause 9 (Confidentiality and announcements);

(4) clause 10 (Duties, costs and expenses);

(5) clause 11 (GST); and

(6) clause 13 (General).

4 Sale and purchase

4.1 Sale Shares

On the day for Completion determined under clause 6.1, the Seller must sell, and the 
Buyer must buy, the Sale Shares for the Purchase Price free and clear of all 
Encumbrances, subject to, and in accordance with, this agreement.

4.2 Associated Rights

At Completion, the Seller must sell the Sale Shares to the Buyer together with all rights:

(a) attached to them as at the date of this agreement; and

(b) that accrue between the date of this agreement and Completion.

4.3 Title and risk

Title to and risk in the Sale Shares remains solely with the Seller until Completion, and 
passes to the Buyer on Completion.

4.4 Application for Consideration Shares

Subject to Completion occurring, the execution of this agreement by the Seller constitutes 
an irrevocable:

(a) application for the Consideration Shares; and

(b) consent to be bound by HoldCo’s constitution and Structure A Shareholders 
Agreement (as applicable).
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4.5 Rights and ranking

All Consideration Shares issued to the Seller (or a custodian pursuant to clause 4.8) will:

(a) be issued as fully paid; and

(b) be free of Encumbrances; and

(c) to the extent they are described to be the same class of security, rank pari 
passu.

4.6 Purchase Price

(a) The consideration for the sale of the Sale Shares is the payment and issue of 
the Purchase Price. 

(b) The Purchase Price will be paid and issued as follows:

(1) the Cash Consideration, payable by the Buyer to the Seller on 
Completion in accordance with clause 6.4(b); and

(2) HoldCo issuing the Consideration Shares to the Seller on Completion
in accordance with clause 6.5(b)(1).

4.7 Payment of the Cash Consideration and issue of Consideration 
Shares

(a) On Completion: 

(1) the Buyer must pay the Cash Consideration to, or as directed by, the 
Seller in Immediately Available Funds without counter-claim, set-off,
deduction or withholding (except where that set-off, deduction or 
withholding is required by law); and

(2) HoldCo must issue the Consideration Shares to the Seller (or a 
custodian pursuant to clause 4.8), in accordance with clause 4.5.

(b) The payment by the Buyer of the Cash Consideration to any person directed by 
the Seller shall constitute full and final settlement of the Buyer’s obligation to 
pay the Cash Consideration to the Seller.

(c) The Seller must give written notice to the Buyer 3 Business Days prior to 
Completion of the Australian bank account into which the Cash Consideration is 
to be paid by the Buyer pursuant to, and such written notice will be the final 
direction for the purposes of, clause 4.7(a)(1).

4.8 Custodian

HoldCo may require, by issuing a written notice to the Seller no later than 2 Business 
Days prior to Completion, that all Consideration Shares that form all or part of the 
Purchase Price be issued to a custodian to hold the Consideration Shares as bare trustee 
for the Seller in accordance with the Structure A Shareholders Agreement and the terms 
of a bare trust deed and/or custodian or nominee deed that applies in respect of other 
shareholders in HoldCo. 
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5 Obligations prior to Completion

5.1 No dealings 

Except as otherwise expressly consented to in writing by the Buyer or as contemplated 
by this agreement, the Seller must not transfer, create an Encumbrance or other deal with 
any of the Sale Shares or any legal or beneficial interest in any of the Sale Shares. 

6 Completion

6.1 Time and Place

Completion must take place at the office of Herbert Smith Freehills at Level 42, 101 
Collins Street, Melbourne VIC 3000 at a time and date as the Seller and Buyer agree, 
provided that in all circumstances Completion is subject to, and must only occur (unless 
otherwise agreed in writing by the Seller and Buyer) at the same time as, Positive 
Completion.

6.2 Completion 

(a) On or before Completion, each party must carry out the Completion steps in 
accordance with this clause 5.

(b) Completion is taken to have occurred when each party has performed all its 
obligations under this clause 5.

6.3 Seller’s obligations at Completion

At Completion, the Seller must:

(a) give to the Buyer the holding statements for the Sale Shares and any other 
documents necessary to establish the Buyer’s title to the Sale Shares and that 
may be required by the Company for registration of the transfer of the Sale 
Shares to the Buyer; 

(b) give the Buyer a duly completed instrument of transfer in registrable form to 
transfer the Sale Shares to the Buyer, executed by the Seller as the legal and 
beneficial owner of the Sale Shares;

(c) give the Buyer an accession deed (or other document) reasonably requested by 
the Buyer pursuant to which the Seller agrees to be bound by the terms of 
Structure A Shareholders Agreement; and

(d) do and perform all further acts and execute and deliver to the Buyer all further 
documents as are necessary to pass legal and beneficial ownership in the Sale 
Shares, free of any Encumbrance, to the Buyer on Completion. 

6.4 Buyer’s obligations at Completion

At Completion, the Buyer must:

(a) execute and deliver the duly completed instrument in registrable form to transfer 
the Sale Shares; and
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(b) pay the Seller the Cash Consideration in Immediately Available funds without 
counterclaim or set-off in accordance with clause 4.6(b)(1).

6.5 HoldCo’s obligations at Completion

Subject to the performance by the Buyer and the Seller of their obligations under clauses 
6.3 and 6.4, HoldCo must: 

(a) prior to or at Completion, ensure that a duly convened meeting of the directors 
of HoldCo is held at which the directors of HoldCo resolve to, at Completion 
issue the Consideration Shares to the Seller;

(b) at Completion:

(1) issue the Consideration Shares to the Seller (or a custodian pursuant 
to clause 4.8) in accordance with clause 4.6(b)(2);

(2) deliver to the Seller share certificates for the Consideration Shares 
and any other documents necessary to establish the Seller’s title to 
the Consideration Shares; and

(3) update its register of members to reflect the issue of the Consideration 
Shares and provide evidence to the Seller.

6.6 Completion simultaneous

(a) Subject to clause 6.6(b), the actions to take place as contemplated by this 
clause 6 are interdependent and must take place, as nearly as possible, 
simultaneously. If one action does not take place, then without prejudice to any 
rights available to any party as a consequence: 

(1) there is no obligation on any party to undertake or perform any of the 
other actions; and 

(2) to the extent that such actions have already been undertaken, the 
parties must do everything reasonably required to reverse those 
actions; and

(3) the Seller and the Buyer must each return to the other all documents 
delivered to it under clause 6.2(a) and must each repay to the other all 
payments received by it under clause 6.2(a), without prejudice to any 
other rights any party may have in respect of that failure. 

(b) The Buyer may, in its sole discretion, waive any or all of the actions that the 
Seller is required to perform under clause 6.3 and the Seller may, in its sole 
discretion, waive any or all of the actions that the Buyer is required to perform 
under clause 6.4.

6.7 Post Completion filings

As soon as practicable following Completion, the parties must procure that all necessary 
forms in respect of the transfer of the Sale Shares and the issue of the Consideration 
Shares, are lodged with the appropriate Governmental Agency.
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7 Seller Warranties

7.1 Warranties by the Seller

The Seller warrants that each of the Warranties are true and accurate and not misleading 
on its terms in favour of the Buyer on the date of this agreement and will be deemed to be
repeated immediately before Completion.

7.2 Independent Warranties

Each of the Warranties is to be construed independently of the others and is not limited 
by reference to any other Warranty.

7.3 Reliance

The Seller acknowledges that the Buyer has entered into this agreement and will 
complete this agreement in reliance on the Warranties.

7.4 Indemnity for breach of Warranty

(a) The Seller indemnifies the Buyer against, and must pay the Buyer an amount 
equal to any Loss suffered or incurred by the Buyer in connection with a breach 
of a Warranty, or arising from the facts, matters or circumstances that make a 
Warranty untrue.

(b) For the avoidance of doubt, in respect of any breach of a Warranty, Loss 
includes an amount that would be necessary to put the Buyer (as applicable) in 
the same position as if the Warranty had been true.

7.5 No Liability until Completion

The Seller does not have any liability (whether by way of damages or otherwise) under 
the Warranties, or under clause 5.1, unless and until Completion has occurred.

8 Buyer and HoldCo Warranties

8.1 Buyer and HoldCo Warranties

The Buyer and HoldCo warrant that each of the Buyer and HoldCo Warranties are true 
and accurate and not misleading on its terms in favour of the Seller on the date of this 
agreement and the Buyer and HoldCo Warranties will be deemed to be repeated 
immediately before Completion.

8.2 Independent Warranties

Each of the Buyer and HoldCo Warranties is to be construed independently of the others 
and is not limited by reference to any other Buyer and HoldCo Warranty.
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8.3 Reliance

The Buyer and HoldCo each acknowledge that the Seller has entered into this agreement 
and will complete this agreement in reliance on the Buyer and HoldCo Warranties.

8.4 Indemnity for breach of Warranty

(a) The Buyer and HoldCo indemnifies the Seller against, and must pay the Seller
an amount equal to any Loss suffered or incurred by the Seller in connection 
with a breach of a Buyer and HoldCo Warranty, or arising from the facts, 
matters or circumstances that make a Buyer and HoldCo Warranty untrue.

(b) For the avoidance of doubt, in respect of any breach of a Warranty, Loss 
includes an amount that would be necessary to put the Seller (as applicable) in 
the same position as if the Buyer and HoldCo Warranty had been true.

8.5 No Liability until Completion

Neither the Buyer nor HoldCo have any liability (whether by way of damages or 
otherwise) under the Buyer and HoldCo Warranties unless and until Completion has 
occurred.

9 Confidentiality and announcements

9.1 Agreed announcement

The Seller may not make any other public announcement relating to this agreement or 
any Transaction Agreement (including the fact that the parties have executed this 
agreement) unless the Buyer and HoldCo have consented to the announcement, 
including the timing, form and content of that disclosure, or unless the announcement 
would be permitted under an exemption in clause 9.2(a)(1).

9.2 Confidentiality

(a) The Seller (recipient) must keep secret and confidential, and must not divulge 
or disclose any information relating to BGH, Buyer, HoldCo or any of their 
Affiliates (the latter as defined in the Implementation Agreement) (which is 
disclosed to the recipient, its representatives or advisers), this agreement or any 
Transaction Agreement or the terms of the Transaction other than to the extent 
that:

(1) the information is in the public domain as at the date of this agreement 
(or subsequently becomes in the public domain other than by breach 
of any obligation of confidentiality binding on the recipient);

(2) the disclosure is made by the recipient to its financiers or lawyers, 
accountants, investment bankers, consultants or other professional 
advisers to the extent necessary to enable the recipient to properly 
perform its obligations under this agreement or to conduct their 
business generally;

(3) it is necessary to comply with any applicable law (except to the extent 
it can be excluded or limited by contract or by a confidentiality 
obligation), the rules of any securities exchange or requirement of any 
Governmental Agency;
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(4) the disclosure is required for use in legal proceedings regarding this 
agreement or the Transaction; or

(5) the party to whom the information relates has consented in writing 
before the disclosure.

(b) The recipient must ensure that its directors, officers, employees, agents, 
representatives, advisers and Related Bodies Corporate comply in all respects 
with the recipient’s obligations under this clause 9.2.

(c) Nothing in this agreement is to be construed as constituting the consent of a 
party, with respect to a Security Interest created by this agreement, to the 
disclosure of the terms of this agreement for the purpose of section 275(7) of 
the PPSA. No party who is the grantor of a Security Interest under this 
agreement will, after the date of this agreement, consent to the disclosure of the 
terms of this agreement to an interested person for the purpose of section 275 
of the PPSA.

(d) To the extent not prohibited by the PPSA, each party that is the grantor of a 
Security Interest under this agreement waives its right to receive any notice 
otherwise required to be given by a secured party under section 157 
(verification statements) or any other provision of the PPSA.

10 Duties, costs and expenses

10.1 Duties

The Buyer must pay all Duty in respect of the execution, delivery and performance of this 
agreement and any agreement or document entered into or signed under this agreement.

10.2 Costs and expenses

(a) Unless otherwise provided for in this agreement or in a Transaction Agreement,
each party must pay its own costs and expenses in respect of the negotiation, 
preparation, execution, delivery and registration of this agreement and any 
other agreement or document entered into or signed under this agreement.

(b) Any action to be taken by the Buyer or the Seller in performing its obligations 
under this agreement must be taken at its own cost and expense unless 
otherwise provided in this agreement or in a Transaction Agreement.

11 GST

11.1 Definitions

Words used in this clause 11 that have a defined meaning in the GST Law have the 
same meaning as in the GST Law unless the context indicates otherwise.

11.2 GST

(a) Unless expressly included, the consideration for any supply under or in 
connection with this agreement does not include GST.
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(b) Each party irrevocably submits to the non-exclusive jurisdiction of courts 
exercising jurisdiction in Victoria and courts of appeal from them in respect of 
any proceedings arising out of or in connection with this agreement. Each party 
irrevocably waives any objection to the venue of any legal process in these 
courts on the basis that the process has been brought in an inconvenient forum.

13.2 Service of process

Without preventing any other mode of service, any document in an action (including any 
writ of summons or other originating process or any third or other party notice) may be 
served on any party by being delivered to or left for that party at its address for service of 
notices under clause 12.

13.3 Further action to be taken at each party’s own expense

Subject to clause 9, each party must, at its own expense, do all things and execute all 
documents necessary to give full effect to this agreement and the transactions 
contemplated by it.

13.4 Exercise of rights

(a) Unless expressly required by the terms of this agreement, a party is not 
required to act reasonably in giving or withholding any consent or approval or 
exercising any other right, power, authority, discretion or remedy, under or in 
connection with this agreement.

(b) A party may (without any requirement to act reasonably) impose conditions on 
the grant by it of any consent or approval, or any waiver of any right, power, 
authority, discretion or remedy, under or in connection with this agreement. Any 
conditions must be complied with by the party relying on the consent, approval 
or waiver.

13.5 Waiver

(a) No party to this agreement may rely on the words or conduct of any other party 
as a waiver of any right unless the waiver is in writing and signed by the party 
granting the waiver.

(b) In this clause 13.5:

(1) conduct includes delay in the exercise of a right;

(2) right means any right arising under or in connection with this 
agreement and includes the right to rely on this clause; and

(3) waiver includes an election between rights and remedies, and 
conduct which might otherwise give rise to an estoppel.

13.6 Variation

A variation of any term of this agreement must be in writing and signed by the parties.

13.7 Assignment

Rights arising out of or under this agreement are not assignable by a party without the 
prior written consent of the other party.
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13.8 Counterparts

(a) This agreement may be executed in any number of counterparts.

(b) All counterparts, taken together, constitute one instrument.

(c) A party may execute this agreement by signing any counterpart.

13.9 Invalidity and enforceability

(a) If any provision of this agreement is invalid under the law of any jurisdiction the 
provision is enforceable in that jurisdiction to the extent that it is not invalid, 
whether it is in severable terms or not. That does not invalidate the remaining 
provisions of this agreement nor affect the validity or enforceability of that 
provision in any other jurisdiction.

(b) Clause 13.9(a) does not apply where enforcement of the provision of this 
agreement in accordance with clause 13.9(a) would materially affect the nature 
or effect of the parties’ obligations under this agreement.

13.10 Entire Agreement

This agreement states all the express terms of the agreement between the parties in 
respect of its subject matter. It supersedes all prior discussions, negotiations, 
understandings and agreements in respect of its subject matter.

13.11 No merger

The warranties, undertakings and indemnities in this agreement will not merge on 
Completion.

13.12 No reliance

No party has relied on any statement by any other party not expressly included in this 
agreement.

13.13 Relationship of the parties

(a) Nothing in this agreement gives a party authority to bind any other party in any 
way.

(b) Nothing in this agreement imposes any fiduciary duties on a party in relation to
any other party.
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Warranties

1 Title 

At Completion:

(a) the Seller is the legal and (except where the Seller expressly enters into this 
agreement as a Seller Trustee) beneficial owner of the Sale Shares; 

(b) the Sale Shares comprise all of the issued share capital of the Company of 
which the Seller is the registered holder; 

(c) the Sale Shares have been fully paid and no moneys are owing in respect of 
them; and

(d) the Buyer will acquire the full legal and beneficial ownership of the Sale Shares 
free and clear of all Encumbrances, subject to registration of the Buyer in the 
register of shareholders.

2 Power and Authority

2.1 No legal impediment

The execution, delivery and performance by the Seller of this agreement:

(a) complies with its constitution or other constituent documents; and

(b) does not constitute a breach of any law or obligation, or cause or result in a 
default under any agreement, or Encumbrance, by which it is bound and which 
would prevent it from entering into and performing its obligations under this 
agreement.

2.2 Corporate Authorisations

All necessary authorisations for the execution, delivery and performance by the Seller of 
this agreement in accordance with its terms have been obtained or will be obtained
before Completion.

2.3 Power and capacity

The Seller has full power and capacity to enter into and perform its obligations under this 
agreement.

2.4 Enforceability

The Seller’s obligations under this agreement are enforceable against it in accordance 
with its terms.
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2.5 Solvency of Seller

The Seller is not the subject of an Insolvency Event and, so far as the Seller is aware, 
there are no circumstances that justify the Seller being the subject of an Insolvency 
Event.

2.6 Incorporation

The Seller, if it is a company, is validly incorporated, organised and subsisting in 
accordance with the laws of its place of incorporation.

2.7 No trust

The Seller, unless the Seller is a Seller Trustee, enters into and performs this agreement 
on its own account and not as trustee for or nominee of any other person.

2.8 Seller Trustee

The Seller, if it is a Seller Trustee, enters into this agreement as a trustee of the relevant
trust and warrants in its own capacity and as trustee of the trust that: 

(a) in respect of the relevant trust:

(1) no action has been taken or is now proposed to be taken to terminate 
or dissolve the relevant trust; 

(2) no circumstances exist that may prevent entry into this agreement or 
the performance of this agreement by the Seller Trustee; and

(3) the relevant trust has been validly established, complies with 
applicable law and the Seller Trustee is in compliance with the terms 
of the relevant trust; and

(b) in respect of the Seller Trustee:

(1) it has full and valid power and authority under the terms of the 
relevant trust to enter into this agreement and to carry out the 
transactions contemplated by this agreement;

(2) it has in full force and effect the authorisations necessary for it to enter 
into this agreement and perform its obligations under it and allow them 
to be enforced (including under the relevant trust deed and its 
constitution (if any));

(3) it enters into this agreement and the transactions contemplated by this 
agreement for the proper administration of the relevant trust and for 
the benefit of all the beneficiaries of the relevant trust;

(4) it is the sole trustee of the relevant trust and no action has been taken 
or is now proposed to be taken to remove it as trustee of the relevant 
trust;

(5) it has a right, including after any set off, to be fully indemnified out of 
assets of the relevant trust in respect of obligations incurred by it 
under this agreement and the assets of the trust are sufficient to 
satisfy that right of indemnity and all other obligations in respect of 
which the trustee has a right to be indemnified out of the assets of the 
trust; 

(6) it is not in breach of any of its obligations as trustee of a trust, whether 
under the trust deed or otherwise; 
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(7) is not subject to an Insolvency Event; and

(8) it is not in default under the terms of the relevant trust.
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Schedule 2

Buyer and HoldCo Warranties

1 The Buyer and HoldCo

1.1 No legal impediment

The execution, delivery and performance by the Buyer and HoldCo of this agreement:

(a) complies with its constitution or other constituent documents; and

(b) does not constitute a breach of any law or obligation, or cause or result in 
default under any agreement or Encumbrance, by which it is bound and which 
would prevent it from entering into and performing its obligations under this 
agreement.

1.2 Corporate authorisations

All necessary action to authorise the execution, delivery and performance of this 
agreement by the Buyer and HoldCo in accordance with its terms have been obtained or 
will be obtained before Completion.

1.3 Power and capacity

Each of the Buyer and HoldCo has full power and capacity to enter into and perform its
obligations under this agreement.

1.4 Incorporation

Each of the Buyer and HoldCo is validly incorporated, organised and subsisting in 
accordance with the laws of its place of incorporation.

1.5 Enforceability

The Buyer’s and HoldCo’s obligations under this agreement are enforceable against each 
of them in accordance with its terms.

1.6 No trust

The Buyer and HoldCo enter into and perform this agreement on their own respective 
accounts and not as trustee for or nominee of any other person.

1.7 Solvency

Neither the Buyer nor HoldCo are the subject of an Insolvency Event and there are no 
circumstances that justify the Buyer or HoldCo being the subject of an Insolvency Event.
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2 Consideration Shares

The Consideration Shares will be issued by HoldCo as fully paid shares and will, at 
Completion, be free and clear from any Encumbrances (other than any Encumbrance that 
arises as a result of the Structure A Shareholders Agreement).

3 Shares in HoldCo

(a) There is no restriction on the ability of HoldCo to issue the Consideration 
Shares.

(b) Holdco is not obliged to issue or allot any shares or other securities, and 
HoldCo has not granted any person the right to call for the issue or allotment of 
any shares or other securities, other than as contemplated under:

(1) this agreement or a Transaction Agreement;

(2) the terms of a management equity or other incentive plan to be 
adopted in respect of HoldCo; and 

(3) the constitution of the Company.

(c) The Seller will acquire at Completion:

(1) the legal (unless a HoldCo requires that custodian hold the 
Consideration Shares as bare trustee for the Seller pursuant to clause 
4.8) and beneficial ownership of the Consideration Shares free and 
clear of all Encumbrances (other than any Encumbrance that arises 
as a result of the Structure A Shareholders Agreement); and

(2) fully paid ordinary shares that have no money owing in respect of 
them.
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Share sale agreement

Date 

Between the parties

Buyer Village Roadshow Corporation Pty Ltd

ACN 004 318 610 of Level 18, 530 Collins Street Melbourne VIC 
3000

(Buyer)

Seller RGK Retirement Nominees Pty Ltd

ACN 073 168 297 of Level 18, 530 Collins Street, Melbourne VIC 
3000

(Seller)

HoldCo VRG Holdco Limited

ACN 642 854 313 of Level 26, 101 Collins Street Melbourne VIC 
3000

(HoldCo)

Recitals 1 The Seller owns the Sale Shares.

2 The Seller has agreed to sell and the Buyer has agreed to buy the 
Sale Shares on the terms and conditions of this agreement.

The parties agree as follows:

6 August 2020



1 Definitions, interpretation and agreement components

1.1 Definitions

The meanings of the terms used in this agreement are set out below.

Term Meaning

ASIC the Australian Securities and Investments Commission.

BGH BGH Capital Pty Ltd ACN 617 836 982 in its capacity as manager to each of the 
constituent entities of the BGH Capital Fund I.

BidCo VRG Bidco Pty Limited ACN 642 862 422.

Business Day a day on which banks are open for business in Melbourne, Victoria (not being a
Saturday, Sunday or public holiday).

Buyer and HoldCo
Warranties

the representations and warranties in Schedule 2.

Cash Consideration the Shares Receiving Cash multiplied by the Structure A Cash Consideration.

Company Village Roadshow Limited ACN 010 672 054.

Completion completion of the sale and purchase of the Sale Shares under clause 6.

Completion Date the date on which Completion occurs.

Conditions the conditions in clause 2.1, each a Condition.

Consideration Shares the number of ordinary shares in HoldCo equal to the number of Shares 
Receiving Scrip.

Corporations Act the Corporations Act 2001 (Cth).

Duty any stamp, transaction or registration duty or similar charge levied, imposed, 
assessed or collected under any legislation or by any Government Agency and 
includes any interest, fine, penalty, charge, fee or other amount imposed in 
respect of the above.
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Term Meaning

Effective has the meaning given in the Implementation Agreement.

Encumbrance an interest or power:

1 reserved in or over an interest in any asset including any retention of title; or

2 created or otherwise arising in or over any interest in any asset under a bill 
of sale, mortgage, charge, lien, pledge, trust or power,

3 by way of security for the payment of a debt, any other monetary obligation 
or the performance of any other obligation, and includes, but is not limited to:

– any agreement to grant or create any of the above; and

– a security interest within the meaning of section 12(1) of the PPSA.

Government Agency any government or governmental, administrative, monetary, fiscal or judicial 
body, department, commission, authority, tribunal, agency or entity in any part of 
the world.

GST goods and services tax or similar value added tax levied or imposed in Australia 
under the GST Law or otherwise on a supply.

GST Act the A New Tax System (Goods and Services Tax) Act 1999 (Cth).

GST Law has the same meaning as in the GST Act.

Immediately Available 
Funds

cleared funds transferred by bank cheque, telegraphic or other electronic means 
of transfer, into a bank account nominated by the recipient of the relevant funds. 

Implementation 
Agreement

the implementation agreement between HoldCo, BidCo, the Buyer and the 
Company executed on or about the date of this agreement.

Implementation Date has the meaning given in the Implementation Agreement.

Insolvency Event in relation to an entity:

1 the entity is unable to pay its debts as and when they fall due or has stopped 
or suspended, or threatened to stop or suspend, payment of all or a class of 
its debts;

2 an order is made or an effective resolution is passed for the winding up or 
dissolution without winding up (otherwise than for the purposes of 
reconstruction or amalgamation) of the entity;

3 a receiver, receiver and manager, judicial manager, liquidator, administrator 
or like official is appointed over the whole or a substantial part of the 
undertaking or property of the entity;
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Term Meaning

4 the holder of an Encumbrance takes possession of the whole or substantial 
part of the undertaking or property of the entity;

5 the entity proposes or takes any steps to implement a scheme or 
arrangement or other compromise with its creditors or any class of them; or

6 the entity is declared or taken under applicable law to be insolvent or the 
entity’s board of directors resolve that it is, or is likely to become insolvent; 
and

7 in relation to a natural person, the person:

– dies;

– is made bankrupt, declared bankrupt or files a petition for relief under 
bankruptcy laws;

– is not, or ceases to be sui juris; or

– is, or is declared to be incompetent or unable to conduct his or her 
affairs.

Joint Bidding Agreement the joint bidding agreement between the BGH, HoldCo, BidCo, Positive 
Investments Pty. Ltd, Village Roadshow Corporation Pty Ltd and others dated 
on or around the date of this agreement.

Loss losses, liabilities, damages, costs, debts, money owed, charges and expenses 
and includes taxes and Duties.

Positive Completion “Completion”, as that term is defined in the Positive Sale Agreement.

Positive Sale Agreement the share sale agreement dated on or about the date of this agreement between 
BidCo, HoldCo and shareholders of Positive Investments Pty. Ltd.

PPSA the Personal Property Securities Act 2009 (Cth).

Purchase Price 1 the Cash Consideration; and

2 the Consideration Shares.

Related Bodies 
Corporate

has the meaning given in section 9 of the Corporations Act.

Sale Shares 634,035 ordinary shares in the Company.

Seller Trustee a Seller that is a trustee of a trust (if any) as clearly indicated in the details of the 
Seller and execution section of this agreement.
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Term Meaning

Shares Receiving Cash Nil

Shares Receiving Scrip 634,035 ordinary shares

Structure A Cash 
Consideration

has the meaning given in the Implementation Agreement, and for the avoidance 
of doubt means the cash amount finally payable under the Structure A Scheme 
for each Structure A Scheme Share (as defined in the Implementation 
Agreement).

Structure A Scheme has the meaning given in the Implementation Agreement..

Structure A Scheme 
Meeting

has the meaning given in the Implementation Agreement..

Structure A 
Shareholders Agreement

has the meaning given in the Implementation Agreement.

Tax Invoice includes any document or record treated by the Commissioner of Taxation as a 
tax invoice or as a document entitling a recipient to an input tax credit.

Transaction the transaction contemplated by this agreement and the Transaction 
Agreements.

Transaction Agreement 1 this agreement; 

2 the Subscription Agreement entered into between HoldCo, BidCo, Positive 
Investments Pty. Ltd and the Buyer, among other parties, on or about the 
date of the Implementation Agreement;

3 the Positive Sale Agreement; 

4 the Joint Bidding Agreement;

5 the Implementation Agreement entered into between HoldCo, BidCo, the 
Buyer and the Company dated on or around the date of this agreement; and

6 the Structure A Shareholders Agreement.

Warranties the representations and warranties in Schedule 1.

1.2 Interpretation

In this agreement:

(a) Headings and bold type are for convenience only and do not affect the 
interpretation of this agreement.

(b) The singular includes the plural and the plural includes the singular.
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(c) Words of any gender include all genders.

(d) Other parts of speech and grammatical forms of a word or phrase defined in this 
agreement have a corresponding meaning.

(e) An expression importing a person includes any company, partnership, joint 
venture, association, corporation or other body corporate and any Government 
Agency as well as an individual.

(f) A reference to a clause, party, schedule, attachment or exhibit is a reference to
a clause of, and a party, schedule, attachment or exhibit to, this agreement.

(g) A reference to any legislation includes all delegated legislation made under it 
and amendments, consolidations, replacements or re-enactments of any of 
them.

(h) A reference to a document includes all amendments or supplements to, or 
replacements or novations of, that document.

(i) A reference to a party to a document includes that party’s successors and 
permitted assignees.

(j) A reference to an agreement other than this agreement includes a deed and 
any legally enforceable undertaking, agreement, arrangement or understanding, 
whether or not in writing.

(k) A reference to liquidation or insolvency includes appointment of an 
administrator, compromise, arrangement, merger, amalgamation, 
reconstruction, winding-up, dissolution, deregistration, assignment for the 
benefit of creditors, scheme, composition or arrangement with creditors, 
insolvency, bankruptcy, or any similar procedure or, where applicable, changes 
in the constitution of any partnership or person, or death.

(l) No provision of this agreement will be construed adversely to a party because 
that party was responsible for the preparation of this agreement or that 
provision.

(m) A reference to a body, other than a party to this agreement (including an
institute, association or authority), whether statutory or not:

(1) that ceases to exist; or

(2) whose powers or functions are transferred to another body,

is a reference to the body that replaces it or that substantially succeeds to its 
powers or functions. 

(n) If a period of time is specified and dates from a given day or the day of an act or 
event, it is to be calculated exclusive of that day.

(o) A reference to a day is to be interpreted as the period of time commencing at 
midnight and ending 24 hours later.

(p) If an act prescribed under this agreement to be done by a party on or by a given 
day is done after 5.00pm on that day, it is taken to be done on the next day.

(q) A reference to time is a reference to Melbourne time.

(r) A reference to any thing (including, any amount) is a reference to the whole and 
each part of it and a reference to a group of persons is a reference to any one 
or more of them.

(s) A document in the ‘agreed form’ means a document in the form approved by the 
Buyer and the Seller and initialled by a representative of each of them for the 
purposes of identification.
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(t) A reference to $ is to Australian currency unless denominated otherwise.

1.3 Inclusive expressions

Specifying anything in this agreement after the words ‘including’, ‘includes’ or ‘for 
example’ or similar expressions does not limit what else is included unless there is 
express wording to the contrary.

1.4 Agreement components

This agreement includes any schedule.

2 Conditions for Completion

2.1 Conditions precedent

Clauses 4 and 6 do not become binding on the parties and are of no force or effect 
unless and until the following Condition has been satisfied or waived in accordance with 
clause 2.3:

(a) Structure A Scheme becomes Effective: the Structure A Scheme becoming
Effective.

2.2 Notice

Each party must promptly notify the others in writing if it becomes aware that the
Condition has been satisfied or has become incapable of being satisfied.

2.3 Waiver of Condition

The Condition in clause 2.1(a) is for the benefit of both the Seller and the Buyer and may 
only be waived by written agreement between the Seller and the Buyer.

2.4 No binding agreement for transfer

For the avoidance of doubt, nothing in this agreement will cause a binding agreement for 
the transfer of shares or the sale of assets to arise unless and until the Condition has
been satisfied or waived in accordance with clause 2.3 and no person will obtain rights in 
relation to shares as a result of this agreement unless and until the Condition has been 
satisfied.

3 Termination

3.1 Immediate termination

This agreement is deemed to be terminated immediately if the Joint Bidding Agreement,
Positive Share Sale Agreement or the Implementation Agreement is terminated prior to 
Completion.
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3.2 Effect of termination

If this agreement is terminated under this clause 3, then: 

(a) each party is released from its obligations to further perform its obligations 
under this agreement, except those expressed to survive termination;

(b) each party retains the rights it has against the others in respect of any breach of 
this agreement occurring before termination; 

(c) the rights and obligations of each party under each of the following clauses and 
schedules will continue independently from the other obligations of the parties 
and survive termination of this agreement:

(1) clause 1 (Definitions and Interpretation); 

(2) clause 3 (Termination); 

(3) clause 9 (Confidentiality and announcements);

(4) clause 10 (Duties, costs and expenses);

(5) clause 11 (GST); and

(6) clause 13 (General).

4 Sale and purchase

4.1 Sale Shares

On the day for Completion determined under clause 6.1, the Seller must sell, and the 
Buyer must buy, the Sale Shares for the Purchase Price free and clear of all 
Encumbrances, subject to, and in accordance with, this agreement.

4.2 Associated Rights

At Completion, the Seller must sell the Sale Shares to the Buyer together with all rights:

(a) attached to them as at the date of this agreement; and

(b) that accrue between the date of this agreement and Completion.

4.3 Title and risk

Title to and risk in the Sale Shares remains solely with the Seller until Completion, and 
passes to the Buyer on Completion.

4.4 Application for Consideration Shares

Subject to Completion occurring, the execution of this agreement by the Seller constitutes 
an irrevocable:

(a) application for the Consideration Shares; and

(b) consent to be bound by HoldCo’s constitution and Structure A Shareholders 
Agreement (as applicable).
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4.5 Rights and ranking

All Consideration Shares issued to the Seller (or a custodian pursuant to clause 4.8) will:

(a) be issued as fully paid; and

(b) be free of Encumbrances; and

(c) to the extent they are described to be the same class of security, rank pari 
passu.

4.6 Purchase Price

(a) The consideration for the sale of the Sale Shares is the payment and issue of 
the Purchase Price. 

(b) The Purchase Price will be paid and issued as follows:

(1) the Cash Consideration, payable by the Buyer to the Seller on 
Completion in accordance with clause 6.4(b); and

(2) HoldCo issuing the Consideration Shares to the Seller on Completion
in accordance with clause 6.5(b)(1).

4.7 Payment of the Cash Consideration and issue of Consideration 
Shares

(a) On Completion: 

(1) the Buyer must pay the Cash Consideration to, or as directed by, the 
Seller in Immediately Available Funds without counter-claim, set-off,
deduction or withholding (except where that set-off, deduction or 
withholding is required by law); and

(2) HoldCo must issue the Consideration Shares to the Seller (or a 
custodian pursuant to clause 4.8), in accordance with clause 4.5.

(b) The payment by the Buyer of the Cash Consideration to any person directed by 
the Seller shall constitute full and final settlement of the Buyer’s obligation to 
pay the Cash Consideration to the Seller.

(c) The Seller must give written notice to the Buyer 3 Business Days prior to 
Completion of the Australian bank account into which the Cash Consideration is 
to be paid by the Buyer pursuant to, and such written notice will be the final 
direction for the purposes of, clause 4.7(a)(1).

4.8 Custodian

HoldCo may require, by issuing a written notice to the Seller no later than 2 Business 
Days prior to Completion, that all Consideration Shares that form all or part of the 
Purchase Price be issued to a custodian to hold the Consideration Shares as bare trustee 
for the Seller in accordance with the Structure A Shareholders Agreement and the terms 
of a bare trust deed and/or custodian or nominee deed that applies in respect of other 
shareholders in HoldCo. 
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5 Obligations prior to Completion

5.1 No dealings 

Except as otherwise expressly consented to in writing by the Buyer or as contemplated 
by this agreement, the Seller must not transfer, create an Encumbrance or other deal with 
any of the Sale Shares or any legal or beneficial interest in any of the Sale Shares. 

6 Completion

6.1 Time and Place

Completion must take place at the office of Herbert Smith Freehills at Level 42, 101 
Collins Street, Melbourne VIC 3000 at a time and date as the Seller and Buyer agree, 
provided that in all circumstances Completion is subject to, and must only occur (unless 
otherwise agreed in writing by the Seller and Buyer) at the same time as, Positive 
Completion.

6.2 Completion 

(a) On or before Completion, each party must carry out the Completion steps in 
accordance with this clause 5.

(b) Completion is taken to have occurred when each party has performed all its 
obligations under this clause 5.

6.3 Seller’s obligations at Completion

At Completion, the Seller must:

(a) give to the Buyer the holding statements for the Sale Shares and any other 
documents necessary to establish the Buyer’s title to the Sale Shares and that 
may be required by the Company for registration of the transfer of the Sale 
Shares to the Buyer; 

(b) give the Buyer a duly completed instrument of transfer in registrable form to 
transfer the Sale Shares to the Buyer, executed by the Seller as the legal and 
beneficial owner of the Sale Shares;

(c) give the Buyer an accession deed (or other document) reasonably requested by 
the Buyer pursuant to which the Seller agrees to be bound by the terms of 
Structure A Shareholders Agreement; and

(d) do and perform all further acts and execute and deliver to the Buyer all further 
documents as are necessary to pass legal and beneficial ownership in the Sale 
Shares, free of any Encumbrance, to the Buyer on Completion. 

6.4 Buyer’s obligations at Completion

At Completion, the Buyer must:

(a) execute and deliver the duly completed instrument in registrable form to transfer 
the Sale Shares; and



6 Completion

(b) pay the Seller the Cash Consideration in Immediately Available funds without 
counterclaim or set-off in accordance with clause 4.6(b)(1).

6.5 HoldCo’s obligations at Completion

Subject to the performance by the Buyer and the Seller of their obligations under clauses 
6.3 and 6.4, HoldCo must: 

(a) prior to or at Completion, ensure that a duly convened meeting of the directors 
of HoldCo is held at which the directors of HoldCo resolve to, at Completion 
issue the Consideration Shares to the Seller;

(b) at Completion:

(1) issue the Consideration Shares to the Seller (or a custodian pursuant 
to clause 4.8) in accordance with clause 4.6(b)(2);

(2) deliver to the Seller share certificates for the Consideration Shares 
and any other documents necessary to establish the Seller’s title to 
the Consideration Shares; and

(3) update its register of members to reflect the issue of the Consideration 
Shares and provide evidence to the Seller.

6.6 Completion simultaneous

(a) Subject to clause 6.6(b), the actions to take place as contemplated by this 
clause 6 are interdependent and must take place, as nearly as possible, 
simultaneously. If one action does not take place, then without prejudice to any 
rights available to any party as a consequence: 

(1) there is no obligation on any party to undertake or perform any of the
other actions; and 

(2) to the extent that such actions have already been undertaken, the 
parties must do everything reasonably required to reverse those 
actions; and

(3) the Seller and the Buyer must each return to the other all documents 
delivered to it under clause 6.2(a) and must each repay to the other all 
payments received by it under clause 6.2(a), without prejudice to any 
other rights any party may have in respect of that failure. 

(b) The Buyer may, in its sole discretion, waive any or all of the actions that the 
Seller is required to perform under clause 6.3 and the Seller may, in its sole 
discretion, waive any or all of the actions that the Buyer is required to perform 
under clause 6.4.

6.7 Post Completion filings

As soon as practicable following Completion, the parties must procure that all necessary 
forms in respect of the transfer of the Sale Shares and the issue of the Consideration 
Shares, are lodged with the appropriate Governmental Agency.
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7 Seller Warranties

7.1 Warranties by the Seller

The Seller warrants that each of the Warranties are true and accurate and not misleading 
on its terms in favour of the Buyer on the date of this agreement and will be deemed to be 
repeated immediately before Completion.

7.2 Independent Warranties

Each of the Warranties is to be construed independently of the others and is not limited 
by reference to any other Warranty.

7.3 Reliance

The Seller acknowledges that the Buyer has entered into this agreement and will 
complete this agreement in reliance on the Warranties.

7.4 Indemnity for breach of Warranty

(a) The Seller indemnifies the Buyer against, and must pay the Buyer an amount 
equal to any Loss suffered or incurred by the Buyer in connection with a breach 
of a Warranty, or arising from the facts, matters or circumstances that make a 
Warranty untrue.

(b) For the avoidance of doubt, in respect of any breach of a Warranty, Loss 
includes an amount that would be necessary to put the Buyer (as applicable) in 
the same position as if the Warranty had been true.

7.5 No Liability until Completion

The Seller does not have any liability (whether by way of damages or otherwise) under 
the Warranties, or under clause 5.1, unless and until Completion has occurred.

8 Buyer and HoldCo Warranties

8.1 Buyer and HoldCo Warranties

The Buyer and HoldCo warrant that each of the Buyer and HoldCo Warranties are true 
and accurate and not misleading on its terms in favour of the Seller on the date of this 
agreement and the Buyer and HoldCo Warranties will be deemed to be repeated 
immediately before Completion.

8.2 Independent Warranties

Each of the Buyer and HoldCo Warranties is to be construed independently of the others 
and is not limited by reference to any other Buyer and HoldCo Warranty.
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8.3 Reliance

The Buyer and HoldCo each acknowledge that the Seller has entered into this agreement 
and will complete this agreement in reliance on the Buyer and HoldCo Warranties.

8.4 Indemnity for breach of Warranty

(a) The Buyer and HoldCo indemnifies the Seller against, and must pay the Seller
an amount equal to any Loss suffered or incurred by the Seller in connection 
with a breach of a Buyer and HoldCo Warranty, or arising from the facts, 
matters or circumstances that make a Buyer and HoldCo Warranty untrue.

(b) For the avoidance of doubt, in respect of any breach of a Warranty, Loss 
includes an amount that would be necessary to put the Seller (as applicable) in 
the same position as if the Buyer and HoldCo Warranty had been true.

8.5 No Liability until Completion

Neither the Buyer nor HoldCo have any liability (whether by way of damages or 
otherwise) under the Buyer and HoldCo Warranties unless and until Completion has 
occurred.

9 Confidentiality and announcements

9.1 Agreed announcement

The Seller may not make any other public announcement relating to this agreement or 
any Transaction Agreement (including the fact that the parties have executed this 
agreement) unless the Buyer and HoldCo have consented to the announcement, 
including the timing, form and content of that disclosure, or unless the announcement 
would be permitted under an exemption in clause 9.2(a)(1).

9.2 Confidentiality

(a) The Seller (recipient) must keep secret and confidential, and must not divulge 
or disclose any information relating to BGH, Buyer, HoldCo or any of their 
Affiliates (the latter as defined in the Implementation Agreement) (which is 
disclosed to the recipient, its representatives or advisers), this agreement or any 
Transaction Agreement or the terms of the Transaction other than to the extent 
that:

(1) the information is in the public domain as at the date of this agreement 
(or subsequently becomes in the public domain other than by breach 
of any obligation of confidentiality binding on the recipient);

(2) the disclosure is made by the recipient to its financiers or lawyers, 
accountants, investment bankers, consultants or other professional 
advisers to the extent necessary to enable the recipient to properly 
perform its obligations under this agreement or to conduct their 
business generally;

(3) it is necessary to comply with any applicable law (except to the extent 
it can be excluded or limited by contract or by a confidentiality 
obligation), the rules of any securities exchange or requirement of any 
Governmental Agency;
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(4) the disclosure is required for use in legal proceedings regarding this 
agreement or the Transaction; or

(5) the party to whom the information relates has consented in writing 
before the disclosure.

(b) The recipient must ensure that its directors, officers, employees, agents, 
representatives, advisers and Related Bodies Corporate comply in all respects 
with the recipient’s obligations under this clause 9.2.

(c) Nothing in this agreement is to be construed as constituting the consent of a 
party, with respect to a Security Interest created by this agreement, to the 
disclosure of the terms of this agreement for the purpose of section 275(7) of 
the PPSA. No party who is the grantor of a Security Interest under this 
agreement will, after the date of this agreement, consent to the disclosure of the 
terms of this agreement to an interested person for the purpose of section 275 
of the PPSA.

(d) To the extent not prohibited by the PPSA, each party that is the grantor of a 
Security Interest under this agreement waives its right to receive any notice 
otherwise required to be given by a secured party under section 157 
(verification statements) or any other provision of the PPSA.

10 Duties, costs and expenses

10.1 Duties

The Buyer must pay all Duty in respect of the execution, delivery and performance of this 
agreement and any agreement or document entered into or signed under this agreement.

10.2 Costs and expenses

(a) Unless otherwise provided for in this agreement or in a Transaction Agreement,
each party must pay its own costs and expenses in respect of the negotiation, 
preparation, execution, delivery and registration of this agreement and any 
other agreement or document entered into or signed under this agreement.

(b) Any action to be taken by the Buyer or the Seller in performing its obligations 
under this agreement must be taken at its own cost and expense unless 
otherwise provided in this agreement or in a Transaction Agreement.

11 GST

11.1 Definitions

Words used in this clause 11 that have a defined meaning in the GST Law have the 
same meaning as in the GST Law unless the context indicates otherwise.

11.2 GST

(a) Unless expressly included, the consideration for any supply under or in 
connection with this agreement does not include GST.







13 General

(b) Each party irrevocably submits to the non-exclusive jurisdiction of courts 
exercising jurisdiction in Victoria and courts of appeal from them in respect of 
any proceedings arising out of or in connection with this agreement. Each party 
irrevocably waives any objection to the venue of any legal process in these 
courts on the basis that the process has been brought in an inconvenient forum.

13.2 Service of process

Without preventing any other mode of service, any document in an action (including any 
writ of summons or other originating process or any third or other party notice) may be 
served on any party by being delivered to or left for that party at its address for service of 
notices under clause 12.

13.3 Further action to be taken at each party’s own expense

Subject to clause 9, each party must, at its own expense, do all things and execute all 
documents necessary to give full effect to this agreement and the transactions 
contemplated by it.

13.4 Exercise of rights

(a) Unless expressly required by the terms of this agreement, a party is not 
required to act reasonably in giving or withholding any consent or approval or 
exercising any other right, power, authority, discretion or remedy, under or in 
connection with this agreement.

(b) A party may (without any requirement to act reasonably) impose conditions on 
the grant by it of any consent or approval, or any waiver of any right, power, 
authority, discretion or remedy, under or in connection with this agreement. Any 
conditions must be complied with by the party relying on the consent, approval 
or waiver.

13.5 Waiver

(a) No party to this agreement may rely on the words or conduct of any other party 
as a waiver of any right unless the waiver is in writing and signed by the party 
granting the waiver.

(b) In this clause 13.5:

(1) conduct includes delay in the exercise of a right;

(2) right means any right arising under or in connection with this 
agreement and includes the right to rely on this clause; and

(3) waiver includes an election between rights and remedies, and 
conduct which might otherwise give rise to an estoppel.

13.6 Variation

A variation of any term of this agreement must be in writing and signed by the parties.

13.7 Assignment

Rights arising out of or under this agreement are not assignable by a party without the 
prior written consent of the other party.
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13.8 Counterparts

(a) This agreement may be executed in any number of counterparts.

(b) All counterparts, taken together, constitute one instrument.

(c) A party may execute this agreement by signing any counterpart.

13.9 Invalidity and enforceability

(a) If any provision of this agreement is invalid under the law of any jurisdiction the 
provision is enforceable in that jurisdiction to the extent that it is not invalid, 
whether it is in severable terms or not. That does not invalidate the remaining 
provisions of this agreement nor affect the validity or enforceability of that 
provision in any other jurisdiction.

(b) Clause 13.9(a) does not apply where enforcement of the provision of this 
agreement in accordance with clause 13.9(a) would materially affect the nature 
or effect of the parties’ obligations under this agreement.

13.10 Entire Agreement

This agreement states all the express terms of the agreement between the parties in 
respect of its subject matter. It supersedes all prior discussions, negotiations, 
understandings and agreements in respect of its subject matter.

13.11 No merger

The warranties, undertakings and indemnities in this agreement will not merge on 
Completion.

13.12 No reliance

No party has relied on any statement by any other party not expressly included in this 
agreement.

13.13 Relationship of the parties

(a) Nothing in this agreement gives a party authority to bind any other party in any 
way.

(b) Nothing in this agreement imposes any fiduciary duties on a party in relation to 
any other party.
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Warranties 

1 Title 

At Completion:

(a) the Seller is the legal and (except where the Seller expressly enters into this
agreement as a Seller Trustee) beneficial owner of the Sale Shares;

(b) the Sale Shares comprise all of the issued share capital of the Company of
which the Seller is the registered holder;

(c) the Sale Shares have been fully paid and no moneys are owing in respect of
them; and

(d) the Buyer will acquire the full legal and beneficial ownership of the Sale Shares
free and clear of all Encumbrances, subject to registration of the Buyer in the
register of shareholders.

2 Power and Authority

2.1 No legal impediment

The execution, delivery and performance by the Seller of this agreement:

(a) complies with its constitution or other constituent documents; and

(b) does not constitute a breach of any law or obligation, or cause or result in a
default under any agreement, or Encumbrance, by which it is bound and which
would prevent it from entering into and performing its obligations under this
agreement.

2.2 Corporate Authorisations

All necessary authorisations for the execution, delivery and performance by the Seller of 
this agreement in accordance with its terms have been obtained or will be obtained 
before Completion. 

2.3 Power and capacity

The Seller has full power and capacity to enter into and perform its obligations under this 
agreement.

2.4 Enforceability

The Seller’s obligations under this agreement are enforceable against it in accordance 
with its terms.
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2.5 Solvency of Seller

The Seller is not the subject of an Insolvency Event and, so far as the Seller is aware, 
there are no circumstances that justify the Seller being the subject of an Insolvency 
Event.

2.6 Incorporation

The Seller, if it is a company, is validly incorporated, organised and subsisting in 
accordance with the laws of its place of incorporation.

2.7 No trust

The Seller, unless the Seller is a Seller Trustee, enters into and performs this agreement 
on its own account and not as trustee for or nominee of any other person.

2.8 Seller Trustee

The Seller, if it is a Seller Trustee, enters into this agreement as a trustee of the relevant
trust and warrants in its own capacity and as trustee of the trust that: 

(a) in respect of the relevant trust:

(1) no action has been taken or is now proposed to be taken to terminate 
or dissolve the relevant trust; 

(2) no circumstances exist that may prevent entry into this agreement or 
the performance of this agreement by the Seller Trustee; and

(3) the relevant trust has been validly established, complies with 
applicable law and the Seller Trustee is in compliance with the terms 
of the relevant trust; and

(b) in respect of the Seller Trustee:

(1) it has full and valid power and authority under the terms of the 
relevant trust to enter into this agreement and to carry out the 
transactions contemplated by this agreement;

(2) it has in full force and effect the authorisations necessary for it to enter 
into this agreement and perform its obligations under it and allow them 
to be enforced (including under the relevant trust deed and its 
constitution (if any));

(3) it enters into this agreement and the transactions contemplated by this 
agreement for the proper administration of the relevant trust and for 
the benefit of all the beneficiaries of the relevant trust;

(4) it is the sole trustee of the relevant trust and no action has been taken 
or is now proposed to be taken to remove it as trustee of the relevant 
trust;

(5) it has a right, including after any set off, to be fully indemnified out of 
assets of the relevant trust in respect of obligations incurred by it 
under this agreement and the assets of the trust are sufficient to 
satisfy that right of indemnity and all other obligations in respect of 
which the trustee has a right to be indemnified out of the assets of the 
trust; 

(6) it is not in breach of any of its obligations as trustee of a trust, whether 
under the trust deed or otherwise; 
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(7) is not subject to an Insolvency Event; and

(8) it is not in default under the terms of the relevant trust.
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Schedule 2

Buyer and HoldCo Warranties

1 The Buyer and HoldCo

1.1 No legal impediment

The execution, delivery and performance by the Buyer and HoldCo of this agreement:

(a) complies with its constitution or other constituent documents; and

(b) does not constitute a breach of any law or obligation, or cause or result in 
default under any agreement or Encumbrance, by which it is bound and which 
would prevent it from entering into and performing its obligations under this 
agreement.

1.2 Corporate authorisations

All necessary action to authorise the execution, delivery and performance of this 
agreement by the Buyer and HoldCo in accordance with its terms have been obtained or 
will be obtained before Completion.

1.3 Power and capacity

Each of the Buyer and HoldCo has full power and capacity to enter into and perform its
obligations under this agreement.

1.4 Incorporation

Each of the Buyer and HoldCo is validly incorporated, organised and subsisting in 
accordance with the laws of its place of incorporation.

1.5 Enforceability

The Buyer’s and HoldCo’s obligations under this agreement are enforceable against each 
of them in accordance with its terms.

1.6 No trust

The Buyer and HoldCo enter into and perform this agreement on their own respective 
accounts and not as trustee for or nominee of any other person.

1.7 Solvency

Neither the Buyer nor HoldCo are the subject of an Insolvency Event and there are no 
circumstances that justify the Buyer or HoldCo being the subject of an Insolvency Event.
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2 Consideration Shares

The Consideration Shares will be issued by HoldCo as fully paid shares and will, at 
Completion, be free and clear from any Encumbrances (other than any Encumbrance that 
arises as a result of the Structure A Shareholders Agreement).

3 Shares in HoldCo

(a) There is no restriction on the ability of HoldCo to issue the Consideration 
Shares.

(b) Holdco is not obliged to issue or allot any shares or other securities, and 
HoldCo has not granted any person the right to call for the issue or allotment of 
any shares or other securities, other than as contemplated under:

(1) this agreement or a Transaction Agreement;

(2) the terms of a management equity or other incentive plan to be 
adopted in respect of HoldCo; and 

(3) the constitution of the Company.

(c) The Seller will acquire at Completion:

(1) the legal (unless a HoldCo requires that custodian hold the 
Consideration Shares as bare trustee for the Seller pursuant to clause 
4.8) and beneficial ownership of the Consideration Shares free and 
clear of all Encumbrances (other than any Encumbrance that arises 
as a result of the Structure A Shareholders Agreement); and

(2) fully paid ordinary shares that have no money owing in respect of 
them.
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Share sale agreement 

Date ► 

Between the parties 
 
 

Buyer Village Roadshow Corporation Pty Ltd 

ACN 004 318 610 of Level 18, 530 Collins Street Melbourne VIC 
3000 

(Buyer) 

Seller RGK Superannuation Pty Ltd  

ACN 131 829 233  of Level 18, 530 Collins Street, Melbourne VIC 
3000 

(Seller) 

HoldCo VRG Holdco Limited 

ACN 642 854 313 of Level 26, 101 Collins Street Melbourne VIC 
3000 

(HoldCo) 
 

Recitals 1 The Seller owns the Sale Shares. 

2 The Seller has agreed to sell and the Buyer has agreed to buy the 
Sale Shares on the terms and conditions of this agreement. 

The parties agree as follows: 

 

6 August 2020
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1 Definitions, interpretation and agreement components 

1.1 Definitions 

The meanings of the terms used in this agreement are set out below. 

Term Meaning 

ASIC the Australian Securities and Investments Commission. 

BGH BGH Capital Pty Ltd ACN 617 836 982 in its capacity as manager to each of the 
constituent entities of the BGH Capital Fund I. 

BidCo VRG Bidco Pty Limited ACN 642 862 422. 

Business Day a day on which banks are open for business in Melbourne, Victoria (not being a 
Saturday, Sunday or public holiday).  

Buyer and HoldCo 
Warranties 

the representations and warranties in Schedule 2. 

Cash Consideration the Shares Receiving Cash multiplied by the Structure A Cash Consideration. 

Company Village Roadshow Limited ACN 010 672 054. 

Completion completion of the sale and purchase of the Sale Shares under clause 6. 

Completion Date the date on which Completion occurs. 

Conditions the conditions in clause 2.1, each a Condition. 

Consideration Shares the number of ordinary shares in HoldCo equal to the number of Shares 
Receiving Scrip. 

Corporations Act the Corporations Act 2001 (Cth). 

Duty any stamp, transaction or registration duty or similar charge levied, imposed, 
assessed or collected under any legislation or by any Government Agency and 
includes any interest, fine, penalty, charge, fee or other amount imposed in 
respect of the above. 
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Term Meaning 

Effective has the meaning given in the Implementation Agreement. 

Encumbrance an interest or power: 

1 reserved in or over an interest in any asset including any retention of title; or 

2 created or otherwise arising in or over any interest in any asset under a bill 
of sale, mortgage, charge, lien, pledge, trust or power, 

3 by way of security for the payment of a debt, any other monetary obligation 
or the performance of any other obligation, and includes, but is not limited to: 

– any agreement to grant or create any of the above; and 

– a security interest within the meaning of section 12(1) of the PPSA. 

Government Agency any government or governmental, administrative, monetary, fiscal or judicial 
body, department, commission, authority, tribunal, agency or entity in any part of 
the world. 

GST goods and services tax or similar value added tax levied or imposed in Australia 
under the GST Law or otherwise on a supply. 

GST Act the A New Tax System (Goods and Services Tax) Act 1999 (Cth). 

GST Law has the same meaning as in the GST Act. 

Immediately Available 
Funds 

cleared funds transferred by bank cheque, telegraphic or other electronic means 
of transfer, into a bank account nominated by the recipient of the relevant funds.  

Implementation 
Agreement 

the implementation agreement between HoldCo, BidCo, the Buyer and the 
Company executed on or about the date of this agreement. 

Implementation Date has the meaning given in the Implementation Agreement. 

Insolvency Event  in relation to an entity: 

1 the entity is unable to pay its debts as and when they fall due or has stopped 
or suspended, or threatened to stop or suspend, payment of all or a class of 
its debts; 

2 an order is made or an effective resolution is passed for the winding up or 
dissolution without winding up (otherwise than for the purposes of 
reconstruction or amalgamation) of the entity; 

3 a receiver, receiver and manager, judicial manager, liquidator, administrator 
or like official is appointed over the whole or a substantial part of the 
undertaking or property of the entity; 
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Term Meaning 

4 the holder of an Encumbrance takes possession of the whole or substantial 
part of the undertaking or property of the entity; 

5 the entity proposes or takes any steps to implement a scheme or 
arrangement or other compromise with its creditors or any class of them; or 

6 the entity is declared or taken under applicable law to be insolvent or the 
entity’s board of directors resolve that it is, or is likely to become insolvent; 
and 

7 in relation to a natural person, the person: 

– dies; 

– is made bankrupt, declared bankrupt or files a petition for relief under 
bankruptcy laws; 

– is not, or ceases to be sui juris; or 

– is, or is declared to be incompetent or unable to conduct his or her 
affairs. 

Joint Bidding Agreement the joint bidding agreement between the BGH, HoldCo, BidCo, Positive 
Investments Pty. Ltd, Village Roadshow Corporation Pty Ltd and others dated 
on or around the date of this agreement. 

Loss losses, liabilities, damages, costs, debts, money owed, charges and expenses 
and includes taxes and Duties. 

Positive Completion “Completion”, as that term is defined in the Positive Sale Agreement. 

Positive Sale Agreement the share sale agreement dated on or about the date of this agreement between 
BidCo, HoldCo and shareholders of Positive Investments Pty. Ltd. 

PPSA the Personal Property Securities Act 2009 (Cth). 

Purchase Price 1 the Cash Consideration; and 

2 the Consideration Shares. 

Related Bodies 
Corporate 

has the meaning given in section 9 of the Corporations Act. 

Sale Shares 2,235,133 ordinary shares in the Company. 

Seller Trustee a Seller that is a trustee of a trust (if any) as clearly indicated in the details of the 
Seller and execution section of this agreement. 
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Term Meaning 

Shares Receiving Cash Nil 

Shares Receiving Scrip 2,235,133 ordinary shares. 

Structure A Cash 
Consideration 

has the meaning given in the Implementation Agreement, and for the avoidance 
of doubt means the cash amount finally payable under the Structure A Scheme 
for each Structure A Scheme Share (as defined in the Implementation 
Agreement). 

Structure A Scheme has the meaning given in the Implementation Agreement.. 

Structure A Scheme 
Meeting 

has the meaning given in the Implementation Agreement.. 

Structure A 
Shareholders Agreement 

has the meaning given in the Implementation Agreement. 

Tax Invoice includes any document or record treated by the Commissioner of Taxation as a 
tax invoice or as a document entitling a recipient to an input tax credit. 

Transaction the transaction contemplated by this agreement and the Transaction 
Agreements. 

Transaction Agreement 1 this agreement;  

2 the Subscription Agreement entered into between HoldCo, BidCo, Positive 
Investments Pty. Ltd and the Buyer, among other parties, on or about the 
date of the Implementation Agreement; 

3 the Positive Sale Agreement;  

4 the Joint Bidding Agreement; 

5 the Implementation Agreement entered into between HoldCo, BidCo, the 
Buyer and the Company dated on or around the date of this agreement; and 

6 the Structure A Shareholders Agreement. 

Warranties the representations and warranties in Schedule 1. 
 

1.2 Interpretation 

In this agreement: 

(a) Headings and bold type are for convenience only and do not affect the 
interpretation of this agreement. 

(b) The singular includes the plural and the plural includes the singular. 
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(c) Words of any gender include all genders. 

(d) Other parts of speech and grammatical forms of a word or phrase defined in this 
agreement have a corresponding meaning. 

(e) An expression importing a person includes any company, partnership, joint 
venture, association, corporation or other body corporate and any Government 
Agency as well as an individual. 

(f) A reference to a clause, party, schedule, attachment or exhibit is a reference to 
a clause of, and a party, schedule, attachment or exhibit to, this agreement. 

(g) A reference to any legislation includes all delegated legislation made under it 
and amendments, consolidations, replacements or re-enactments of any of 
them. 

(h) A reference to a document includes all amendments or supplements to, or 
replacements or novations of, that document. 

(i) A reference to a party to a document includes that party’s successors and 
permitted assignees. 

(j) A reference to an agreement other than this agreement includes a deed and 
any legally enforceable undertaking, agreement, arrangement or understanding, 
whether or not in writing. 

(k) A reference to liquidation or insolvency includes appointment of an 
administrator, compromise, arrangement, merger, amalgamation, 
reconstruction, winding-up, dissolution, deregistration, assignment for the 
benefit of creditors, scheme, composition or arrangement with creditors, 
insolvency, bankruptcy, or any similar procedure or, where applicable, changes 
in the constitution of any partnership or person, or death. 

(l) No provision of this agreement will be construed adversely to a party because 
that party was responsible for the preparation of this agreement or that 
provision. 

(m) A reference to a body, other than a party to this agreement (including an 
institute, association or authority), whether statutory or not: 

(1) that ceases to exist; or 

(2) whose powers or functions are transferred to another body, 

is a reference to the body that replaces it or that substantially succeeds to its 
powers or functions.  

(n) If a period of time is specified and dates from a given day or the day of an act or 
event, it is to be calculated exclusive of that day. 

(o) A reference to a day is to be interpreted as the period of time commencing at 
midnight and ending 24 hours later. 

(p) If an act prescribed under this agreement to be done by a party on or by a given 
day is done after 5.00pm on that day, it is taken to be done on the next day. 

(q) A reference to time is a reference to Melbourne time. 

(r) A reference to any thing (including, any amount) is a reference to the whole and 
each part of it and a reference to a group of persons is a reference to any one 
or more of them. 

(s) A document in the ‘agreed form’ means a document in the form approved by the 
Buyer and the Seller and initialled by a representative of each of them for the 
purposes of identification. 
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(t) A reference to $ is to Australian currency unless denominated otherwise. 

1.3 Inclusive expressions 

Specifying anything in this agreement after the words ‘including’, ‘includes’ or ‘for 
example’ or similar expressions does not limit what else is included unless there is 
express wording to the contrary. 

1.4 Agreement components 

This agreement includes any schedule. 

2 Conditions for Completion 

2.1 Conditions precedent 

Clauses 4 and 6 do not become binding on the parties and are of no force or effect 
unless and until the following Condition has been satisfied or waived in accordance with 
clause 2.3: 

(a) Structure A Scheme becomes Effective: the Structure A Scheme becoming 
Effective. 

2.2 Notice 

Each party must promptly notify the others in writing if it becomes aware that the 
Condition has been satisfied or has become incapable of being satisfied. 

2.3 Waiver of Condition 

The Condition in clause 2.1(a) is for the benefit of both the Seller and the Buyer and may 
only be waived by written agreement between the Seller and the Buyer. 

2.4 No binding agreement for transfer 

For the avoidance of doubt, nothing in this agreement will cause a binding agreement for 
the transfer of shares or the sale of assets to arise unless and until the Condition has 
been satisfied or waived in accordance with clause 2.3 and no person will obtain rights in 
relation to shares as a result of this agreement unless and until the Condition has been 
satisfied. 

3 Termination 

3.1 Immediate termination 

This agreement is deemed to be terminated immediately if the Joint Bidding Agreement, 
Positive Share Sale Agreement or the Implementation Agreement is terminated prior to 
Completion.  
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3.2 Effect of termination 

If this agreement is terminated under this clause 3, then:  

(a) each party is released from its obligations to further perform its obligations 
under this agreement, except those expressed to survive termination; 

(b) each party retains the rights it has against the others in respect of any breach of 
this agreement occurring before termination;  

(c) the rights and obligations of each party under each of the following clauses and 
schedules will continue independently from the other obligations of the parties 
and survive termination of this agreement: 

(1) clause 1 (Definitions and Interpretation);  

(2) clause 3 (Termination);  

(3) clause 9 (Confidentiality and announcements); 

(4) clause 10 (Duties, costs and expenses); 

(5) clause 11 (GST); and 

(6) clause 13 (General). 

4 Sale and purchase 

4.1 Sale Shares 

On the day for Completion determined under clause 6.1, the Seller must sell, and the 
Buyer must buy, the Sale Shares for the Purchase Price free and clear of all 
Encumbrances, subject to, and in accordance with, this agreement.  

4.2 Associated Rights 

At Completion, the Seller must sell the Sale Shares to the Buyer together with all rights:  

(a) attached to them as at the date of this agreement; and 

(b) that accrue between the date of this agreement and Completion. 

4.3 Title and risk 

Title to and risk in the Sale Shares remains solely with the Seller until Completion, and 
passes to the Buyer on Completion. 

4.4 Application for Consideration Shares 

Subject to Completion occurring, the execution of this agreement by the Seller constitutes 
an irrevocable: 

(a) application for the Consideration Shares; and 

(b) consent to be bound by HoldCo’s constitution and Structure A Shareholders 
Agreement (as applicable). 
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4.5 Rights and ranking 

All Consideration Shares issued to the Seller (or a custodian pursuant to clause 4.8) will: 

(a) be issued as fully paid; and 

(b) be free of Encumbrances; and 

(c) to the extent they are described to be the same class of security, rank pari 
passu. 

4.6 Purchase Price 

(a) The consideration for the sale of the Sale Shares is the payment and issue of 
the Purchase Price.  

(b) The Purchase Price will be paid and issued as follows: 

(1) the Cash Consideration, payable by the Buyer to the Seller on 
Completion in accordance with clause 6.4(b); and 

(2) HoldCo issuing the Consideration Shares to the Seller on Completion 
in accordance with clause 6.5(b)(1).   

4.7 Payment of the Cash Consideration and issue of Consideration 
Shares 

(a) On Completion:  

(1) the Buyer must pay the Cash Consideration to, or as directed by, the 
Seller in Immediately Available Funds without counter-claim, set-off, 
deduction or withholding (except where that set-off, deduction or 
withholding is required by law); and 

(2) HoldCo must issue the Consideration Shares to the Seller (or a 
custodian pursuant to clause 4.8), in accordance with clause 4.5.   

(b) The payment by the Buyer of the Cash Consideration to any person directed by 
the Seller shall constitute full and final settlement of the Buyer’s obligation to 
pay the Cash Consideration to the Seller. 

(c) The Seller must give written notice to the Buyer 3 Business Days prior to 
Completion of the Australian bank account into which the Cash Consideration is 
to be paid by the Buyer pursuant to, and such written notice will be the final 
direction for the purposes of, clause 4.7(a)(1).  

4.8 Custodian 

HoldCo may require, by issuing a written notice to the Seller no later than 2 Business 
Days prior to Completion, that all Consideration Shares that form all or part of the 
Purchase Price be issued to a custodian to hold the Consideration Shares as bare trustee 
for the Seller in accordance with the Structure A Shareholders Agreement and the terms 
of a bare trust deed and/or custodian or nominee deed that applies in respect of other 
shareholders in HoldCo.  
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5 Obligations prior to Completion 

5.1 No dealings  

Except as otherwise expressly consented to in writing by the Buyer or as contemplated 
by this agreement, the Seller must not transfer, create an Encumbrance or other deal with 
any of the Sale Shares or any legal or beneficial interest in any of the Sale Shares.  

6 Completion 

6.1 Time and Place 

Completion must take place at the office of Herbert Smith Freehills at Level 42, 101 
Collins Street, Melbourne VIC 3000 at a time and date as the Seller and Buyer agree, 
provided that in all circumstances Completion is subject to, and must only occur (unless 
otherwise agreed in writing by the Seller and Buyer) at the same time as, Positive 
Completion. 

6.2 Completion  

(a) On or before Completion, each party must carry out the Completion steps in 
accordance with this clause 5. 

(b) Completion is taken to have occurred when each party has performed all its 
obligations under this clause 5. 

6.3 Seller’s obligations at Completion 

At Completion, the Seller must: 

(a) give to the Buyer the holding statements for the Sale Shares and any other 
documents necessary to establish the Buyer’s title to the Sale Shares and that 
may be required by the Company for registration of the transfer of the Sale 
Shares to the Buyer;  

(b) give the Buyer a duly completed instrument of transfer in registrable form to 
transfer the Sale Shares to the Buyer, executed by the Seller as the legal and 
beneficial owner of the Sale Shares; 

(c) give the Buyer an accession deed (or other document) reasonably requested by 
the Buyer pursuant to which the Seller agrees to be bound by the terms of 
Structure A Shareholders Agreement; and 

(d) do and perform all further acts and execute and deliver to the Buyer all further 
documents as are necessary to pass legal and beneficial ownership in the Sale 
Shares, free of any Encumbrance, to the Buyer on Completion.  

6.4 Buyer’s obligations at Completion 

At Completion, the Buyer must: 

(a) execute and deliver the duly completed instrument in registrable form to transfer 
the Sale Shares; and 
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(b) pay the Seller the Cash Consideration in Immediately Available funds without 
counterclaim or set-off in accordance with clause 4.6(b)(1). 

6.5 HoldCo’s obligations at Completion 

Subject to the performance by the Buyer and the Seller of their obligations under clauses 
6.3 and 6.4, HoldCo must:  

(a) prior to or at Completion, ensure that a duly convened meeting of the directors 
of HoldCo is held at which the directors of HoldCo resolve to, at Completion 
issue the Consideration Shares to the Seller; 

(b) at Completion: 

(1) issue the Consideration Shares to the Seller (or a custodian pursuant 
to clause 4.8) in accordance with clause 4.6(b)(2); 

(2) deliver to the Seller share certificates for the Consideration Shares 
and any other documents necessary to establish the Seller’s title to 
the Consideration Shares; and 

(3) update its register of members to reflect the issue of the Consideration 
Shares and provide evidence to the Seller. 

6.6 Completion simultaneous 

(a) Subject to clause 6.6(b), the actions to take place as contemplated by this 
clause 6 are interdependent and must take place, as nearly as possible, 
simultaneously. If one action does not take place, then without prejudice to any 
rights available to any party as a consequence:  

(1) there is no obligation on any party to undertake or perform any of the 
other actions; and  

(2) to the extent that such actions have already been undertaken, the 
parties must do everything reasonably required to reverse those 
actions; and 

(3) the Seller and the Buyer must each return to the other all documents 
delivered to it under clause 6.2(a) and must each repay to the other all 
payments received by it under clause 6.2(a), without prejudice to any 
other rights any party may have in respect of that failure.  

(b) The Buyer may, in its sole discretion, waive any or all of the actions that the 
Seller is required to perform under clause 6.3 and the Seller may, in its sole 
discretion, waive any or all of the actions that the Buyer is required to perform 
under clause 6.4. 

6.7 Post Completion filings 

As soon as practicable following Completion, the parties must procure that all necessary 
forms in respect of the transfer of the Sale Shares and the issue of the Consideration 
Shares, are lodged with the appropriate Governmental Agency. 
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7 Seller Warranties 

7.1 Warranties by the Seller 

The Seller warrants that each of the Warranties are true and accurate and not misleading 
on its terms in favour of the Buyer on the date of this agreement and will be deemed to be 
repeated immediately before Completion. 

7.2 Independent Warranties 

Each of the Warranties is to be construed independently of the others and is not limited 
by reference to any other Warranty. 

7.3 Reliance 

The Seller acknowledges that the Buyer has entered into this agreement and will 
complete this agreement in reliance on the Warranties. 

7.4 Indemnity for breach of Warranty 

(a) The Seller indemnifies the Buyer against, and must pay the Buyer an amount 
equal to any Loss suffered or incurred by the Buyer in connection with a breach 
of a Warranty, or arising from the facts, matters or circumstances that make a 
Warranty untrue. 

(b) For the avoidance of doubt, in respect of any breach of a Warranty, Loss 
includes an amount that would be necessary to put the Buyer (as applicable) in 
the same position as if the Warranty had been true. 

7.5 No Liability until Completion 

The Seller does not have any liability (whether by way of damages or otherwise) under 
the Warranties, or under clause 5.1, unless and until Completion has occurred. 

8 Buyer and HoldCo Warranties 

8.1 Buyer and HoldCo Warranties 

The Buyer and HoldCo warrant that each of the Buyer and HoldCo Warranties are true 
and accurate and not misleading on its terms in favour of the Seller on the date of this 
agreement and the Buyer and HoldCo Warranties will be deemed to be repeated 
immediately before Completion. 

8.2 Independent Warranties 

Each of the Buyer and HoldCo Warranties is to be construed independently of the others 
and is not limited by reference to any other Buyer and HoldCo Warranty. 
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8.3 Reliance 

The Buyer and HoldCo each acknowledge that the Seller has entered into this agreement 
and will complete this agreement in reliance on the Buyer and HoldCo Warranties. 

8.4 Indemnity for breach of Warranty  

(a) The Buyer and HoldCo indemnifies the Seller against, and must pay the Seller 
an amount equal to any Loss suffered or incurred by the Seller in connection 
with a breach of a Buyer and HoldCo Warranty, or arising from the facts, 
matters or circumstances that make a Buyer and HoldCo Warranty untrue. 

(b) For the avoidance of doubt, in respect of any breach of a Warranty, Loss 
includes an amount that would be necessary to put the Seller (as applicable) in 
the same position as if the Buyer and HoldCo Warranty had been true. 

8.5 No Liability until Completion 

Neither the Buyer nor HoldCo have any liability (whether by way of damages or 
otherwise) under the Buyer and HoldCo Warranties unless and until Completion has 
occurred. 

9 Confidentiality and announcements 

9.1 Agreed announcement 

The Seller may not make any other public announcement relating to this agreement or 
any Transaction Agreement (including the fact that the parties have executed this 
agreement) unless the Buyer and HoldCo have consented to the announcement, 
including the timing, form and content of that disclosure, or unless the announcement 
would be permitted under an exemption in clause 9.2(a)(1). 

9.2 Confidentiality 

(a) The Seller (recipient) must keep secret and confidential, and must not divulge 
or disclose any information relating to BGH, Buyer, HoldCo or any of their 
Affiliates (the latter as defined in the Implementation Agreement) (which is 
disclosed to the recipient, its representatives or advisers), this agreement or any 
Transaction Agreement or the terms of the Transaction other than to the extent 
that: 

(1) the information is in the public domain as at the date of this agreement 
(or subsequently becomes in the public domain other than by breach 
of any obligation of confidentiality binding on the recipient); 

(2) the disclosure is made by the recipient to its financiers or lawyers, 
accountants, investment bankers, consultants or other professional 
advisers to the extent necessary to enable the recipient to properly 
perform its obligations under this agreement or to conduct their 
business generally;  

(3) it is necessary to comply with any applicable law (except to the extent 
it can be excluded or limited by contract or by a confidentiality 
obligation), the rules of any securities exchange or requirement of any 
Governmental Agency; 
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(4) the disclosure is required for use in legal proceedings regarding this 
agreement or the Transaction; or 

(5) the party to whom the information relates has consented in writing 
before the disclosure. 

(b) The recipient must ensure that its directors, officers, employees, agents, 
representatives, advisers and Related Bodies Corporate comply in all respects 
with the recipient’s obligations under this clause 9.2. 

(c) Nothing in this agreement is to be construed as constituting the consent of a 
party, with respect to a Security Interest created by this agreement, to the 
disclosure of the terms of this agreement for the purpose of section 275(7) of 
the PPSA. No party who is the grantor of a Security Interest under this 
agreement will, after the date of this agreement, consent to the disclosure of the 
terms of this agreement to an interested person for the purpose of section 275 
of the PPSA. 

(d) To the extent not prohibited by the PPSA, each party that is the grantor of a 
Security Interest under this agreement waives its right to receive any notice 
otherwise required to be given by a secured party under section 157 
(verification statements) or any other provision of the PPSA. 

10 Duties, costs and expenses 

10.1 Duties 

The Buyer must pay all Duty in respect of the execution, delivery and performance of this 
agreement and any agreement or document entered into or signed under this agreement. 

10.2 Costs and expenses 

(a) Unless otherwise provided for in this agreement or in a Transaction Agreement, 
each party must pay its own costs and expenses in respect of the negotiation, 
preparation, execution, delivery and registration of this agreement and any 
other agreement or document entered into or signed under this agreement. 

(b) Any action to be taken by the Buyer or the Seller in performing its obligations 
under this agreement must be taken at its own cost and expense unless 
otherwise provided in this agreement or in a Transaction Agreement. 

11 GST 

11.1 Definitions 

Words used in this clause 11 that have a defined meaning in the GST Law have the 
same meaning as in the GST Law unless the context indicates otherwise. 

11.2 GST 

(a) Unless expressly included, the consideration for any supply under or in 
connection with this agreement does not include GST. 
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(b) Each party irrevocably submits to the non-exclusive jurisdiction of courts 
exercising jurisdiction in Victoria and courts of appeal from them in respect of 
any proceedings arising out of or in connection with this agreement. Each party 
irrevocably waives any objection to the venue of any legal process in these 
courts on the basis that the process has been brought in an inconvenient forum. 

13.2 Service of process 

Without preventing any other mode of service, any document in an action (including any 
writ of summons or other originating process or any third or other party notice) may be 
served on any party by being delivered to or left for that party at its address for service of 
notices under clause 12. 

13.3 Further action to be taken at each party’s own expense 

Subject to clause 9, each party must, at its own expense, do all things and execute all 
documents necessary to give full effect to this agreement and the transactions 
contemplated by it.  

13.4 Exercise of rights 

(a) Unless expressly required by the terms of this agreement, a party is not 
required to act reasonably in giving or withholding any consent or approval or 
exercising any other right, power, authority, discretion or remedy, under or in 
connection with this agreement. 

(b) A party may (without any requirement to act reasonably) impose conditions on 
the grant by it of any consent or approval, or any waiver of any right, power, 
authority, discretion or remedy, under or in connection with this agreement. Any 
conditions must be complied with by the party relying on the consent, approval 
or waiver. 

13.5 Waiver 

(a) No party to this agreement may rely on the words or conduct of any other party 
as a waiver of any right unless the waiver is in writing and signed by the party 
granting the waiver. 

(b) In this clause 13.5: 

(1) conduct includes delay in the exercise of a right; 

(2) right means any right arising under or in connection with this 
agreement and includes the right to rely on this clause; and 

(3) waiver includes an election between rights and remedies, and 
conduct which might otherwise give rise to an estoppel. 

13.6 Variation 

A variation of any term of this agreement must be in writing and signed by the parties. 

13.7 Assignment 

Rights arising out of or under this agreement are not assignable by a party without the 
prior written consent of the other party. 
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13.8 Counterparts 

(a) This agreement may be executed in any number of counterparts. 

(b) All counterparts, taken together, constitute one instrument. 

(c) A party may execute this agreement by signing any counterpart. 

13.9 Invalidity and enforceability 

(a) If any provision of this agreement is invalid under the law of any jurisdiction the 
provision is enforceable in that jurisdiction to the extent that it is not invalid, 
whether it is in severable terms or not. That does not invalidate the remaining 
provisions of this agreement nor affect the validity or enforceability of that 
provision in any other jurisdiction. 

(b) Clause 13.9(a) does not apply where enforcement of the provision of this 
agreement in accordance with clause 13.9(a) would materially affect the nature 
or effect of the parties’ obligations under this agreement. 

13.10 Entire Agreement 

This agreement states all the express terms of the agreement between the parties in 
respect of its subject matter. It supersedes all prior discussions, negotiations, 
understandings and agreements in respect of its subject matter. 

13.11 No merger 

The warranties, undertakings and indemnities in this agreement will not merge on 
Completion. 

13.12 No reliance 

No party has relied on any statement by any other party not expressly included in this 
agreement. 

13.13 Relationship of the parties 

(a) Nothing in this agreement gives a party authority to bind any other party in any 
way. 

(b) Nothing in this agreement imposes any fiduciary duties on a party in relation to 
any other party. 
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Schedule 1 

Warranties 

1 Title  

At Completion: 

(a) the Seller is the legal and (except where the Seller expressly enters into this 
agreement as a Seller Trustee) beneficial owner of the Sale Shares;  

(b) the Sale Shares comprise all of the issued share capital of the Company of 
which the Seller is the registered holder;  

(c) the Sale Shares have been fully paid and no moneys are owing in respect of 
them; and 

(d) the Buyer will acquire the full legal and beneficial ownership of the Sale Shares 
free and clear of all Encumbrances, subject to registration of the Buyer in the 
register of shareholders. 

2 Power and Authority 

2.1 No legal impediment 

The execution, delivery and performance by the Seller of this agreement: 

(a) complies with its constitution or other constituent documents; and 

(b) does not constitute a breach of any law or obligation, or cause or result in a 
default under any agreement, or Encumbrance, by which it is bound and which 
would prevent it from entering into and performing its obligations under this 
agreement. 

2.2 Corporate Authorisations 

All necessary authorisations for the execution, delivery and performance by the Seller of 
this agreement in accordance with its terms have been obtained or will be obtained 
before Completion. 

2.3 Power and capacity 

The Seller has full power and capacity to enter into and perform its obligations under this 
agreement. 

2.4 Enforceability 

The Seller’s obligations under this agreement are enforceable against it in accordance 
with its terms. 
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2.5 Solvency of Seller 

The Seller is not the subject of an Insolvency Event and, so far as the Seller is aware, 
there are no circumstances that justify the Seller being the subject of an Insolvency 
Event. 

2.6 Incorporation 

The Seller, if it is a company, is validly incorporated, organised and subsisting in 
accordance with the laws of its place of incorporation. 

2.7 No trust 

The Seller, unless the Seller is a Seller Trustee, enters into and performs this agreement 
on its own account and not as trustee for or nominee of any other person. 

2.8 Seller Trustee 

The Seller, if it is a Seller Trustee, enters into this agreement as a trustee of the relevant 
trust and warrants in its own capacity and as trustee of the trust that:  

(a) in respect of the relevant trust: 

(1) no action has been taken or is now proposed to be taken to terminate 
or dissolve the relevant trust;  

(2) no circumstances exist that may prevent entry into this agreement or 
the performance of this agreement by the Seller Trustee; and 

(3) the relevant trust has been validly established, complies with 
applicable law and the Seller Trustee is in compliance with the terms 
of the relevant trust; and 

(b) in respect of the Seller Trustee: 

(1) it has full and valid power and authority under the terms of the 
relevant trust to enter into this agreement and to carry out the 
transactions contemplated by this agreement; 

(2) it has in full force and effect the authorisations necessary for it to enter 
into this agreement and perform its obligations under it and allow them 
to be enforced (including under the relevant trust deed and its 
constitution (if any)); 

(3) it enters into this agreement and the transactions contemplated by this 
agreement for the proper administration of the relevant trust and for 
the benefit of all the beneficiaries of the relevant trust; 

(4) it is the sole trustee of the relevant trust and no action has been taken 
or is now proposed to be taken to remove it as trustee of the relevant 
trust; 

(5) it has a right, including after any set off, to be fully indemnified out of 
assets of the relevant trust in respect of obligations incurred by it 
under this agreement and the assets of the trust are sufficient to 
satisfy that right of indemnity and all other obligations in respect of 
which the trustee has a right to be indemnified out of the assets of the 
trust;  

(6) it is not in breach of any of its obligations as trustee of a trust, whether 
under the trust deed or otherwise;  
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(7) is not subject to an Insolvency Event; and 

(8) it is not in default under the terms of the relevant trust. 
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Schedule 2 

Buyer and HoldCo Warranties 

1 The Buyer and HoldCo 

1.1 No legal impediment 

The execution, delivery and performance by the Buyer and HoldCo of this agreement: 

(a) complies with its constitution or other constituent documents; and 

(b) does not constitute a breach of any law or obligation, or cause or result in 
default under any agreement or Encumbrance, by which it is bound and which 
would prevent it from entering into and performing its obligations under this 
agreement. 

1.2 Corporate authorisations 

All necessary action to authorise the execution, delivery and performance of this 
agreement by the Buyer and HoldCo in accordance with its terms have been obtained or 
will be obtained before Completion. 

1.3 Power and capacity 

Each of the Buyer and HoldCo has full power and capacity to enter into and perform its 
obligations under this agreement. 

1.4 Incorporation 

Each of the Buyer and HoldCo is validly incorporated, organised and subsisting in 
accordance with the laws of its place of incorporation. 

1.5 Enforceability 

The Buyer’s and HoldCo’s obligations under this agreement are enforceable against each 
of them in accordance with its terms. 

1.6 No trust 

The Buyer and HoldCo enter into and perform this agreement on their own respective 
accounts and not as trustee for or nominee of any other person. 

1.7 Solvency 

Neither the Buyer nor HoldCo are the subject of an Insolvency Event and there are no 
circumstances that justify the Buyer or HoldCo being the subject of an Insolvency Event. 
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2 Consideration Shares 

The Consideration Shares will be issued by HoldCo as fully paid shares and will, at 
Completion, be free and clear from any Encumbrances (other than any Encumbrance that 
arises as a result of the Structure A Shareholders Agreement). 

3 Shares in HoldCo  

(a) There is no restriction on the ability of HoldCo to issue the Consideration 
Shares. 

(b) Holdco is not obliged to issue or allot any shares or other securities, and 
HoldCo has not granted any person the right to call for the issue or allotment of 
any shares or other securities, other than as contemplated under: 

(1) this agreement or a Transaction Agreement; 

(2) the terms of a management equity or other incentive plan to be 
adopted in respect of HoldCo; and  

(3) the constitution of the Company. 

(c) The Seller will acquire at Completion: 

(1) the legal (unless a HoldCo requires that custodian hold the 
Consideration Shares as bare trustee for the Seller pursuant to clause 
4.8) and beneficial ownership of the Consideration Shares free and 
clear of all Encumbrances (other than any Encumbrance that arises 
as a result of the Structure A Shareholders Agreement); and 

(2) fully paid ordinary shares that have no money owing in respect of 
them. 
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Share sale agreement

Date ►

Between the parties

Buyer Village Roadshow Corporation Pty Ltd

ACN 004 318 610 of Level 18, 530 Collins Street Melbourne VIC 
3000

(Buyer)

Seller Robert Kirby Investments Pty Ltd

ACN 167 272 728 of Level 18, 530 Collins Street, Melbourne VIC 
3000

(Seller)

HoldCo VRG Holdco Limited

ACN 642 854 313 of Level 26, 101 Collins Street Melbourne VIC 
3000

(HoldCo)

Recitals 1 The Seller owns the Sale Shares.

2 The Seller has agreed to sell and the Buyer has agreed to buy the 
Sale Shares on the terms and conditions of this agreement.

The parties agree as follows:

6 August 2020



1 Definitions, interpretation and agreement components

1.1 Definitions

The meanings of the terms used in this agreement are set out below.

Term Meaning

ASIC the Australian Securities and Investments Commission.

BGH BGH Capital Pty Ltd ACN 617 836 982 in its capacity as manager to each of the 
constituent entities of the BGH Capital Fund I.

BidCo VRG Bidco Pty Limited ACN 642 862 422.

Business Day a day on which banks are open for business in Melbourne, Victoria (not being a
Saturday, Sunday or public holiday).

Buyer and HoldCo
Warranties

the representations and warranties in Schedule 2.

Cash Consideration the Shares Receiving Cash multiplied by the Structure A Cash Consideration.

Company Village Roadshow Limited ACN 010 672 054.

Completion completion of the sale and purchase of the Sale Shares under clause 6.

Completion Date the date on which Completion occurs.

Conditions the conditions in clause 2.1, each a Condition.

Consideration Shares the number of ordinary shares in HoldCo equal to the number of Shares 
Receiving Scrip.

Corporations Act the Corporations Act 2001 (Cth).

Duty any stamp, transaction or registration duty or similar charge levied, imposed, 
assessed or collected under any legislation or by any Government Agency and 
includes any interest, fine, penalty, charge, fee or other amount imposed in 
respect of the above.
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Term Meaning

Effective has the meaning given in the Implementation Agreement.

Encumbrance an interest or power:

1 reserved in or over an interest in any asset including any retention of title; or

2 created or otherwise arising in or over any interest in any asset under a bill 
of sale, mortgage, charge, lien, pledge, trust or power,

3 by way of security for the payment of a debt, any other monetary obligation 
or the performance of any other obligation, and includes, but is not limited to:

– any agreement to grant or create any of the above; and

– a security interest within the meaning of section 12(1) of the PPSA.

Government Agency any government or governmental, administrative, monetary, fiscal or judicial 
body, department, commission, authority, tribunal, agency or entity in any part of 
the world.

GST goods and services tax or similar value added tax levied or imposed in Australia 
under the GST Law or otherwise on a supply.

GST Act the A New Tax System (Goods and Services Tax) Act 1999 (Cth).

GST Law has the same meaning as in the GST Act.

Immediately Available 
Funds

cleared funds transferred by bank cheque, telegraphic or other electronic means 
of transfer, into a bank account nominated by the recipient of the relevant funds. 

Implementation 
Agreement

the implementation agreement between HoldCo, BidCo, the Buyer and the 
Company executed on or about the date of this agreement.

Implementation Date has the meaning given in the Implementation Agreement.

Insolvency Event in relation to an entity:

1 the entity is unable to pay its debts as and when they fall due or has stopped 
or suspended, or threatened to stop or suspend, payment of all or a class of 
its debts;

2 an order is made or an effective resolution is passed for the winding up or 
dissolution without winding up (otherwise than for the purposes of 
reconstruction or amalgamation) of the entity;

3 a receiver, receiver and manager, judicial manager, liquidator, administrator 
or like official is appointed over the whole or a substantial part of the 
undertaking or property of the entity;



1 Definitions, interpretation and agreement components

Term Meaning

4 the holder of an Encumbrance takes possession of the whole or substantial 
part of the undertaking or property of the entity;

5 the entity proposes or takes any steps to implement a scheme or 
arrangement or other compromise with its creditors or any class of them; or

6 the entity is declared or taken under applicable law to be insolvent or the 
entity’s board of directors resolve that it is, or is likely to become insolvent; 
and

7 in relation to a natural person, the person:

– dies;

– is made bankrupt, declared bankrupt or files a petition for relief under
bankruptcy laws;

– is not, or ceases to be sui juris; or

– is, or is declared to be incompetent or unable to conduct his or her
affairs.

Joint Bidding Agreement the joint bidding agreement between the BGH, HoldCo, BidCo, Positive 
Investments Pty. Ltd, Village Roadshow Corporation Pty Ltd and others dated 
on or around the date of this agreement.

Loss losses, liabilities, damages, costs, debts, money owed, charges and expenses 
and includes taxes and Duties.

Positive Completion “Completion”, as that term is defined in the Positive Sale Agreement.

Positive Sale Agreement the share sale agreement dated on or about the date of this agreement between 
BidCo, HoldCo and shareholders of Positive Investments Pty. Ltd.

PPSA the Personal Property Securities Act 2009 (Cth).

Purchase Price 1 the Cash Consideration; and

2 the Consideration Shares.

Related Bodies 
Corporate

has the meaning given in section 9 of the Corporations Act.

Sale Shares 604,035 ordinary shares in the Company.

Seller Trustee a Seller that is a trustee of a trust (if any) as clearly indicated in the details of the 
Seller and execution section of this agreement.
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Term Meaning

Shares Receiving Cash Nil

Shares Receiving Scrip 604,035 ordinary shares

Structure A Cash 
Consideration

has the meaning given in the Implementation Agreement, and for the avoidance 
of doubt means the cash amount finally payable under the Structure A Scheme 
for each Structure A Scheme Share (as defined in the Implementation 
Agreement).

Structure A Scheme has the meaning given in the Implementation Agreement..

Structure A Scheme 
Meeting

has the meaning given in the Implementation Agreement..

Structure A 
Shareholders Agreement

has the meaning given in the Implementation Agreement.

Tax Invoice includes any document or record treated by the Commissioner of Taxation as a 
tax invoice or as a document entitling a recipient to an input tax credit.

Transaction the transaction contemplated by this agreement and the Transaction 
Agreements.

Transaction Agreement 1 this agreement; 

2 the Subscription Agreement entered into between HoldCo, BidCo, Positive 
Investments Pty. Ltd and the Buyer, among other parties, on or about the 
date of the Implementation Agreement;

3 the Positive Sale Agreement; 

4 the Joint Bidding Agreement;

5 the Implementation Agreement entered into between HoldCo, BidCo, the 
Buyer and the Company dated on or around the date of this agreement; and

6 the Structure A Shareholders Agreement.

Warranties the representations and warranties in Schedule 1.

1.2 Interpretation

In this agreement:

(a) Headings and bold type are for convenience only and do not affect the
interpretation of this agreement.

(b) The singular includes the plural and the plural includes the singular.
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(c) Words of any gender include all genders.

(d) Other parts of speech and grammatical forms of a word or phrase defined in this
agreement have a corresponding meaning.

(e) An expression importing a person includes any company, partnership, joint
venture, association, corporation or other body corporate and any Government
Agency as well as an individual.

(f) A reference to a clause, party, schedule, attachment or exhibit is a reference to
a clause of, and a party, schedule, attachment or exhibit to, this agreement.

(g) A reference to any legislation includes all delegated legislation made under it
and amendments, consolidations, replacements or re-enactments of any of
them.

(h) A reference to a document includes all amendments or supplements to, or
replacements or novations of, that document.

(i) A reference to a party to a document includes that party’s successors and
permitted assignees.

(j) A reference to an agreement other than this agreement includes a deed and
any legally enforceable undertaking, agreement, arrangement or understanding,
whether or not in writing.

(k) A reference to liquidation or insolvency includes appointment of an
administrator, compromise, arrangement, merger, amalgamation,
reconstruction, winding-up, dissolution, deregistration, assignment for the
benefit of creditors, scheme, composition or arrangement with creditors,
insolvency, bankruptcy, or any similar procedure or, where applicable, changes
in the constitution of any partnership or person, or death.

(l) No provision of this agreement will be construed adversely to a party because
that party was responsible for the preparation of this agreement or that
provision.

(m) A reference to a body, other than a party to this agreement (including an
institute, association or authority), whether statutory or not:

(1) that ceases to exist; or

(2) whose powers or functions are transferred to another body,

is a reference to the body that replaces it or that substantially succeeds to its 
powers or functions. 

(n) If a period of time is specified and dates from a given day or the day of an act or
event, it is to be calculated exclusive of that day.

(o) A reference to a day is to be interpreted as the period of time commencing at
midnight and ending 24 hours later.

(p) If an act prescribed under this agreement to be done by a party on or by a given
day is done after 5.00pm on that day, it is taken to be done on the next day.

(q) A reference to time is a reference to Melbourne time.

(r) A reference to any thing (including, any amount) is a reference to the whole and
each part of it and a reference to a group of persons is a reference to any one
or more of them.

(s) A document in the ‘agreed form’ means a document in the form approved by the
Buyer and the Seller and initialled by a representative of each of them for the
purposes of identification.
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(t) A reference to $ is to Australian currency unless denominated otherwise.

1.3 Inclusive expressions

Specifying anything in this agreement after the words ‘including’, ‘includes’ or ‘for 
example’ or similar expressions does not limit what else is included unless there is 
express wording to the contrary.

1.4 Agreement components

This agreement includes any schedule.

2 Conditions for Completion

2.1 Conditions precedent

Clauses 4 and 6 do not become binding on the parties and are of no force or effect 
unless and until the following Condition has been satisfied or waived in accordance with 
clause 2.3:

(a) Structure A Scheme becomes Effective: the Structure A Scheme becoming
Effective.

2.2 Notice

Each party must promptly notify the others in writing if it becomes aware that the
Condition has been satisfied or has become incapable of being satisfied.

2.3 Waiver of Condition

The Condition in clause 2.1(a) is for the benefit of both the Seller and the Buyer and may 
only be waived by written agreement between the Seller and the Buyer.

2.4 No binding agreement for transfer

For the avoidance of doubt, nothing in this agreement will cause a binding agreement for 
the transfer of shares or the sale of assets to arise unless and until the Condition has
been satisfied or waived in accordance with clause 2.3 and no person will obtain rights in 
relation to shares as a result of this agreement unless and until the Condition has been 
satisfied.

3 Termination

3.1 Immediate termination

This agreement is deemed to be terminated immediately if the Joint Bidding Agreement,
Positive Share Sale Agreement or the Implementation Agreement is terminated prior to 
Completion.
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3.2 Effect of termination

If this agreement is terminated under this clause 3, then: 

(a) each party is released from its obligations to further perform its obligations
under this agreement, except those expressed to survive termination;

(b) each party retains the rights it has against the others in respect of any breach of
this agreement occurring before termination;

(c) the rights and obligations of each party under each of the following clauses and
schedules will continue independently from the other obligations of the parties
and survive termination of this agreement:

(1) clause 1 (Definitions and Interpretation);

(2) clause 3 (Termination);

(3) clause 9 (Confidentiality and announcements);

(4) clause 10 (Duties, costs and expenses);

(5) clause 11 (GST); and

(6) clause 13 (General).

4 Sale and purchase

4.1 Sale Shares

On the day for Completion determined under clause 6.1, the Seller must sell, and the 
Buyer must buy, the Sale Shares for the Purchase Price free and clear of all 
Encumbrances, subject to, and in accordance with, this agreement.

4.2 Associated Rights

At Completion, the Seller must sell the Sale Shares to the Buyer together with all rights:

(a) attached to them as at the date of this agreement; and

(b) that accrue between the date of this agreement and Completion.

4.3 Title and risk

Title to and risk in the Sale Shares remains solely with the Seller until Completion, and 
passes to the Buyer on Completion.

4.4 Application for Consideration Shares

Subject to Completion occurring, the execution of this agreement by the Seller constitutes 
an irrevocable:

(a) application for the Consideration Shares; and

(b) consent to be bound by HoldCo’s constitution and Structure A Shareholders
Agreement (as applicable).
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4.5 Rights and ranking

All Consideration Shares issued to the Seller (or a custodian pursuant to clause 4.8) will:

(a) be issued as fully paid; and

(b) be free of Encumbrances; and

(c) to the extent they are described to be the same class of security, rank pari
passu.

4.6 Purchase Price

(a) The consideration for the sale of the Sale Shares is the payment and issue of
the Purchase Price.

(b) The Purchase Price will be paid and issued as follows:

(1) the Cash Consideration, payable by the Buyer to the Seller on
Completion in accordance with clause 6.4(b); and

(2) HoldCo issuing the Consideration Shares to the Seller on Completion
in accordance with clause 6.5(b)(1).

4.7 Payment of the Cash Consideration and issue of Consideration 
Shares

(a) On Completion:

(1) the Buyer must pay the Cash Consideration to, or as directed by, the
Seller in Immediately Available Funds without counter-claim, set-off,
deduction or withholding (except where that set-off, deduction or
withholding is required by law); and

(2) HoldCo must issue the Consideration Shares to the Seller (or a
custodian pursuant to clause 4.8), in accordance with clause 4.5.

(b) The payment by the Buyer of the Cash Consideration to any person directed by
the Seller shall constitute full and final settlement of the Buyer’s obligation to
pay the Cash Consideration to the Seller.

(c) The Seller must give written notice to the Buyer 3 Business Days prior to
Completion of the Australian bank account into which the Cash Consideration is
to be paid by the Buyer pursuant to, and such written notice will be the final
direction for the purposes of, clause 4.7(a)(1).

4.8 Custodian

HoldCo may require, by issuing a written notice to the Seller no later than 2 Business 
Days prior to Completion, that all Consideration Shares that form all or part of the 
Purchase Price be issued to a custodian to hold the Consideration Shares as bare trustee 
for the Seller in accordance with the Structure A Shareholders Agreement and the terms 
of a bare trust deed and/or custodian or nominee deed that applies in respect of other 
shareholders in HoldCo. 
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5 Obligations prior to Completion

5.1 No dealings 

Except as otherwise expressly consented to in writing by the Buyer or as contemplated 
by this agreement, the Seller must not transfer, create an Encumbrance or other deal with 
any of the Sale Shares or any legal or beneficial interest in any of the Sale Shares. 

6 Completion

6.1 Time and Place

Completion must take place at the office of Herbert Smith Freehills at Level 42, 101 
Collins Street, Melbourne VIC 3000 at a time and date as the Seller and Buyer agree, 
provided that in all circumstances Completion is subject to, and must only occur (unless 
otherwise agreed in writing by the Seller and Buyer) at the same time as, Positive 
Completion.

6.2 Completion 

(a) On or before Completion, each party must carry out the Completion steps in
accordance with this clause 5.

(b) Completion is taken to have occurred when each party has performed all its
obligations under this clause 5.

6.3 Seller’s obligations at Completion

At Completion, the Seller must:

(a) give to the Buyer the holding statements for the Sale Shares and any other
documents necessary to establish the Buyer’s title to the Sale Shares and that
may be required by the Company for registration of the transfer of the Sale
Shares to the Buyer;

(b) give the Buyer a duly completed instrument of transfer in registrable form to
transfer the Sale Shares to the Buyer, executed by the Seller as the legal and
beneficial owner of the Sale Shares;

(c) give the Buyer an accession deed (or other document) reasonably requested by
the Buyer pursuant to which the Seller agrees to be bound by the terms of
Structure A Shareholders Agreement; and

(d) do and perform all further acts and execute and deliver to the Buyer all further
documents as are necessary to pass legal and beneficial ownership in the Sale
Shares, free of any Encumbrance, to the Buyer on Completion.

6.4 Buyer’s obligations at Completion

At Completion, the Buyer must:

(a) execute and deliver the duly completed instrument in registrable form to transfer
the Sale Shares; and
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(b) pay the Seller the Cash Consideration in Immediately Available funds without
counterclaim or set-off in accordance with clause 4.6(b)(1).

6.5 HoldCo’s obligations at Completion

Subject to the performance by the Buyer and the Seller of their obligations under clauses 
6.3 and 6.4, HoldCo must: 

(a) prior to or at Completion, ensure that a duly convened meeting of the directors
of HoldCo is held at which the directors of HoldCo resolve to, at Completion
issue the Consideration Shares to the Seller;

(b) at Completion:

(1) issue the Consideration Shares to the Seller (or a custodian pursuant
to clause 4.8) in accordance with clause 4.6(b)(2);

(2) deliver to the Seller share certificates for the Consideration Shares
and any other documents necessary to establish the Seller’s title to
the Consideration Shares; and

(3) update its register of members to reflect the issue of the Consideration
Shares and provide evidence to the Seller.

6.6 Completion simultaneous

(a) Subject to clause 6.6(b), the actions to take place as contemplated by this
clause 6 are interdependent and must take place, as nearly as possible,
simultaneously. If one action does not take place, then without prejudice to any
rights available to any party as a consequence:

(1) there is no obligation on any party to undertake or perform any of the
other actions; and

(2) to the extent that such actions have already been undertaken, the
parties must do everything reasonably required to reverse those
actions; and

(3) the Seller and the Buyer must each return to the other all documents
delivered to it under clause 6.2(a) and must each repay to the other all
payments received by it under clause 6.2(a), without prejudice to any
other rights any party may have in respect of that failure.

(b) The Buyer may, in its sole discretion, waive any or all of the actions that the
Seller is required to perform under clause 6.3 and the Seller may, in its sole
discretion, waive any or all of the actions that the Buyer is required to perform
under clause 6.4.

6.7 Post Completion filings

As soon as practicable following Completion, the parties must procure that all necessary 
forms in respect of the transfer of the Sale Shares and the issue of the Consideration 
Shares, are lodged with the appropriate Governmental Agency.
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7 Seller Warranties

7.1 Warranties by the Seller

The Seller warrants that each of the Warranties are true and accurate and not misleading 
on its terms in favour of the Buyer on the date of this agreement and will be deemed to be 
repeated immediately before Completion.

7.2 Independent Warranties

Each of the Warranties is to be construed independently of the others and is not limited 
by reference to any other Warranty.

7.3 Reliance

The Seller acknowledges that the Buyer has entered into this agreement and will 
complete this agreement in reliance on the Warranties.

7.4 Indemnity for breach of Warranty

(a) The Seller indemnifies the Buyer against, and must pay the Buyer an amount
equal to any Loss suffered or incurred by the Buyer in connection with a breach
of a Warranty, or arising from the facts, matters or circumstances that make a
Warranty untrue.

(b) For the avoidance of doubt, in respect of any breach of a Warranty, Loss
includes an amount that would be necessary to put the Buyer (as applicable) in
the same position as if the Warranty had been true.

7.5 No Liability until Completion

The Seller does not have any liability (whether by way of damages or otherwise) under 
the Warranties, or under clause 5.1, unless and until Completion has occurred.

8 Buyer and HoldCo Warranties

8.1 Buyer and HoldCo Warranties

The Buyer and HoldCo warrant that each of the Buyer and HoldCo Warranties are true 
and accurate and not misleading on its terms in favour of the Seller on the date of this 
agreement and the Buyer and HoldCo Warranties will be deemed to be repeated 
immediately before Completion.

8.2 Independent Warranties

Each of the Buyer and HoldCo Warranties is to be construed independently of the others 
and is not limited by reference to any other Buyer and HoldCo Warranty.
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8.3 Reliance

The Buyer and HoldCo each acknowledge that the Seller has entered into this agreement 
and will complete this agreement in reliance on the Buyer and HoldCo Warranties.

8.4 Indemnity for breach of Warranty

(a) The Buyer and HoldCo indemnifies the Seller against, and must pay the Seller
an amount equal to any Loss suffered or incurred by the Seller in connection
with a breach of a Buyer and HoldCo Warranty, or arising from the facts,
matters or circumstances that make a Buyer and HoldCo Warranty untrue.

(b) For the avoidance of doubt, in respect of any breach of a Warranty, Loss
includes an amount that would be necessary to put the Seller (as applicable) in
the same position as if the Buyer and HoldCo Warranty had been true.

8.5 No Liability until Completion

Neither the Buyer nor HoldCo have any liability (whether by way of damages or 
otherwise) under the Buyer and HoldCo Warranties unless and until Completion has 
occurred.

9 Confidentiality and announcements

9.1 Agreed announcement

The Seller may not make any other public announcement relating to this agreement or
any Transaction Agreement (including the fact that the parties have executed this 
agreement) unless the Buyer and HoldCo have consented to the announcement, 
including the timing, form and content of that disclosure, or unless the announcement 
would be permitted under an exemption in clause 9.2(a)(1).

9.2 Confidentiality

(a) The Seller (recipient) must keep secret and confidential, and must not divulge
or disclose any information relating to BGH, Buyer, HoldCo or any of their
Affiliates (the latter as defined in the Implementation Agreement) (which is
disclosed to the recipient, its representatives or advisers), this agreement or any
Transaction Agreement or the terms of the Transaction other than to the extent
that:

(1) the information is in the public domain as at the date of this agreement
(or subsequently becomes in the public domain other than by breach
of any obligation of confidentiality binding on the recipient);

(2) the disclosure is made by the recipient to its financiers or lawyers,
accountants, investment bankers, consultants or other professional
advisers to the extent necessary to enable the recipient to properly
perform its obligations under this agreement or to conduct their
business generally;

(3) it is necessary to comply with any applicable law (except to the extent
it can be excluded or limited by contract or by a confidentiality
obligation), the rules of any securities exchange or requirement of any
Governmental Agency;
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(4) the disclosure is required for use in legal proceedings regarding this
agreement or the Transaction; or

(5) the party to whom the information relates has consented in writing
before the disclosure.

(b) The recipient must ensure that its directors, officers, employees, agents,
representatives, advisers and Related Bodies Corporate comply in all respects
with the recipient’s obligations under this clause 9.2.

(c) Nothing in this agreement is to be construed as constituting the consent of a
party, with respect to a Security Interest created by this agreement, to the
disclosure of the terms of this agreement for the purpose of section 275(7) of
the PPSA. No party who is the grantor of a Security Interest under this
agreement will, after the date of this agreement, consent to the disclosure of the
terms of this agreement to an interested person for the purpose of section 275
of the PPSA.

(d) To the extent not prohibited by the PPSA, each party that is the grantor of a
Security Interest under this agreement waives its right to receive any notice
otherwise required to be given by a secured party under section 157
(verification statements) or any other provision of the PPSA.

10 Duties, costs and expenses

10.1 Duties

The Buyer must pay all Duty in respect of the execution, delivery and performance of this 
agreement and any agreement or document entered into or signed under this agreement.

10.2 Costs and expenses

(a) Unless otherwise provided for in this agreement or in a Transaction Agreement,
each party must pay its own costs and expenses in respect of the negotiation,
preparation, execution, delivery and registration of this agreement and any
other agreement or document entered into or signed under this agreement.

(b) Any action to be taken by the Buyer or the Seller in performing its obligations
under this agreement must be taken at its own cost and expense unless
otherwise provided in this agreement or in a Transaction Agreement.

11 GST

11.1 Definitions

Words used in this clause 11 that have a defined meaning in the GST Law have the 
same meaning as in the GST Law unless the context indicates otherwise.

11.2 GST

(a) Unless expressly included, the consideration for any supply under or in
connection with this agreement does not include GST.
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(b) Each party irrevocably submits to the non-exclusive jurisdiction of courts
exercising jurisdiction in Victoria and courts of appeal from them in respect of
any proceedings arising out of or in connection with this agreement. Each party
irrevocably waives any objection to the venue of any legal process in these
courts on the basis that the process has been brought in an inconvenient forum.

13.2 Service of process

Without preventing any other mode of service, any document in an action (including any 
writ of summons or other originating process or any third or other party notice) may be 
served on any party by being delivered to or left for that party at its address for service of 
notices under clause 12.

13.3 Further action to be taken at each party’s own expense

Subject to clause 9, each party must, at its own expense, do all things and execute all 
documents necessary to give full effect to this agreement and the transactions 
contemplated by it.

13.4 Exercise of rights

(a) Unless expressly required by the terms of this agreement, a party is not
required to act reasonably in giving or withholding any consent or approval or
exercising any other right, power, authority, discretion or remedy, under or in
connection with this agreement.

(b) A party may (without any requirement to act reasonably) impose conditions on
the grant by it of any consent or approval, or any waiver of any right, power,
authority, discretion or remedy, under or in connection with this agreement. Any
conditions must be complied with by the party relying on the consent, approval
or waiver.

13.5 Waiver

(a) No party to this agreement may rely on the words or conduct of any other party
as a waiver of any right unless the waiver is in writing and signed by the party
granting the waiver.

(b) In this clause 13.5:

(1) conduct includes delay in the exercise of a right;

(2) right means any right arising under or in connection with this
agreement and includes the right to rely on this clause; and

(3) waiver includes an election between rights and remedies, and
conduct which might otherwise give rise to an estoppel.

13.6 Variation

A variation of any term of this agreement must be in writing and signed by the parties.

13.7 Assignment

Rights arising out of or under this agreement are not assignable by a party without the 
prior written consent of the other party.
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13.8 Counterparts

(a) This agreement may be executed in any number of counterparts.

(b) All counterparts, taken together, constitute one instrument.

(c) A party may execute this agreement by signing any counterpart.

13.9 Invalidity and enforceability

(a) If any provision of this agreement is invalid under the law of any jurisdiction the
provision is enforceable in that jurisdiction to the extent that it is not invalid,
whether it is in severable terms or not. That does not invalidate the remaining
provisions of this agreement nor affect the validity or enforceability of that
provision in any other jurisdiction.

(b) Clause 13.9(a) does not apply where enforcement of the provision of this
agreement in accordance with clause 13.9(a) would materially affect the nature
or effect of the parties’ obligations under this agreement.

13.10 Entire Agreement

This agreement states all the express terms of the agreement between the parties in 
respect of its subject matter. It supersedes all prior discussions, negotiations, 
understandings and agreements in respect of its subject matter.

13.11 No merger

The warranties, undertakings and indemnities in this agreement will not merge on 
Completion.

13.12 No reliance

No party has relied on any statement by any other party not expressly included in this 
agreement.

13.13 Relationship of the parties

(a) Nothing in this agreement gives a party authority to bind any other party in any
way.

(b) Nothing in this agreement imposes any fiduciary duties on a party in relation to
any other party.



Schedule 1

Warranties

1 Title 

At Completion:

(a) the Seller is the legal and (except where the Seller expressly enters into this
agreement as a Seller Trustee) beneficial owner of the Sale Shares;

(b) the Sale Shares comprise all of the issued share capital of the Company of
which the Seller is the registered holder;

(c) the Sale Shares have been fully paid and no moneys are owing in respect of
them; and

(d) the Buyer will acquire the full legal and beneficial ownership of the Sale Shares
free and clear of all Encumbrances, subject to registration of the Buyer in the
register of shareholders.

2 Power and Authority

2.1 No legal impediment

The execution, delivery and performance by the Seller of this agreement:

(a) complies with its constitution or other constituent documents; and

(b) does not constitute a breach of any law or obligation, or cause or result in a
default under any agreement, or Encumbrance, by which it is bound and which
would prevent it from entering into and performing its obligations under this
agreement.

2.2 Corporate Authorisations

All necessary authorisations for the execution, delivery and performance by the Seller of 
this agreement in accordance with its terms have been obtained or will be obtained 
before Completion.

2.3 Power and capacity

The Seller has full power and capacity to enter into and perform its obligations under this 
agreement.

2.4 Enforceability

The Seller’s obligations under this agreement are enforceable against it in accordance 
with its terms.
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2.5 Solvency of Seller

The Seller is not the subject of an Insolvency Event and, so far as the Seller is aware, 
there are no circumstances that justify the Seller being the subject of an Insolvency 
Event.

2.6 Incorporation

The Seller, if it is a company, is validly incorporated, organised and subsisting in 
accordance with the laws of its place of incorporation.

2.7 No trust

The Seller, unless the Seller is a Seller Trustee, enters into and performs this agreement 
on its own account and not as trustee for or nominee of any other person.

2.8 Seller Trustee

The Seller, if it is a Seller Trustee, enters into this agreement as a trustee of the relevant
trust and warrants in its own capacity and as trustee of the trust that: 

(a) in respect of the relevant trust:

(1) no action has been taken or is now proposed to be taken to terminate
or dissolve the relevant trust;

(2) no circumstances exist that may prevent entry into this agreement or
the performance of this agreement by the Seller Trustee; and

(3) the relevant trust has been validly established, complies with
applicable law and the Seller Trustee is in compliance with the terms
of the relevant trust; and

(b) in respect of the Seller Trustee:

(1) it has full and valid power and authority under the terms of the
relevant trust to enter into this agreement and to carry out the
transactions contemplated by this agreement;

(2) it has in full force and effect the authorisations necessary for it to enter
into this agreement and perform its obligations under it and allow them
to be enforced (including under the relevant trust deed and its
constitution (if any));

(3) it enters into this agreement and the transactions contemplated by this
agreement for the proper administration of the relevant trust and for
the benefit of all the beneficiaries of the relevant trust;

(4) it is the sole trustee of the relevant trust and no action has been taken
or is now proposed to be taken to remove it as trustee of the relevant
trust;

(5) it has a right, including after any set off, to be fully indemnified out of
assets of the relevant trust in respect of obligations incurred by it
under this agreement and the assets of the trust are sufficient to
satisfy that right of indemnity and all other obligations in respect of
which the trustee has a right to be indemnified out of the assets of the
trust;

(6) it is not in breach of any of its obligations as trustee of a trust, whether
under the trust deed or otherwise;
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(7) is not subject to an Insolvency Event; and

(8) it is not in default under the terms of the relevant trust.
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Schedule 2

Buyer and HoldCo Warranties

1 The Buyer and HoldCo

1.1 No legal impediment

The execution, delivery and performance by the Buyer and HoldCo of this agreement:

(a) complies with its constitution or other constituent documents; and

(b) does not constitute a breach of any law or obligation, or cause or result in
default under any agreement or Encumbrance, by which it is bound and which
would prevent it from entering into and performing its obligations under this
agreement.

1.2 Corporate authorisations

All necessary action to authorise the execution, delivery and performance of this 
agreement by the Buyer and HoldCo in accordance with its terms have been obtained or 
will be obtained before Completion.

1.3 Power and capacity

Each of the Buyer and HoldCo has full power and capacity to enter into and perform its
obligations under this agreement.

1.4 Incorporation

Each of the Buyer and HoldCo is validly incorporated, organised and subsisting in 
accordance with the laws of its place of incorporation.

1.5 Enforceability

The Buyer’s and HoldCo’s obligations under this agreement are enforceable against each 
of them in accordance with its terms.

1.6 No trust

The Buyer and HoldCo enter into and perform this agreement on their own respective 
accounts and not as trustee for or nominee of any other person.

1.7 Solvency

Neither the Buyer nor HoldCo are the subject of an Insolvency Event and there are no 
circumstances that justify the Buyer or HoldCo being the subject of an Insolvency Event.
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2 Consideration Shares

The Consideration Shares will be issued by HoldCo as fully paid shares and will, at 
Completion, be free and clear from any Encumbrances (other than any Encumbrance that 
arises as a result of the Structure A Shareholders Agreement).

3 Shares in HoldCo

(a) There is no restriction on the ability of HoldCo to issue the Consideration
Shares.

(b) Holdco is not obliged to issue or allot any shares or other securities, and
HoldCo has not granted any person the right to call for the issue or allotment of
any shares or other securities, other than as contemplated under:

(1) this agreement or a Transaction Agreement;

(2) the terms of a management equity or other incentive plan to be
adopted in respect of HoldCo; and

(3) the constitution of the Company.

(c) The Seller will acquire at Completion:

(1) the legal (unless a HoldCo requires that custodian hold the
Consideration Shares as bare trustee for the Seller pursuant to clause
4.8) and beneficial ownership of the Consideration Shares free and
clear of all Encumbrances (other than any Encumbrance that arises
as a result of the Structure A Shareholders Agreement); and

(2) fully paid ordinary shares that have no money owing in respect of
them.
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